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FOREWORD

This print, Part 5 in the "Copyright Law Revision" series issued
by the House Committee on the Judiciary, completes the record of the
proposals, discussions, and comments relating to the general revision
of the U.S. copyright law, from the initial Report of the Register of
Copyrights issued in July 1961 up to the introduction in the 89th
Congress on February 4,1965 of the bill, H.R. 4347, on which hearings
before Subcommittee No. 3 of this Committee began on May 26, 1965.

The Register's Report of July 1961 and the discussions and coin-
ments it elicited are contained in the first two parts of the series.
Parts 3 and 4 consist of a preliminary draft of provisions for a general
revision bill, prepared by the Copyright Office in 1963, and the dis-
cussions and comments on that draft. Next came the bill, H.R. 11947,
introduced in the 88th Congress on July 20,1964, as a basis for further
discussion; the present Part 5 contains the text of that bill and .the
discussions and comments on it.

All of the material in these five parts, together with the Copyright
Law Revision Studies which preceded the Register's Report of July
1961, representing altogether almost ten years of work, has served
as the basis for preparation of the bill, H.R. 4347 and its companion
S. 1006, now pending in the 89th Congress.

Part 6 in this series, which comes later in the chronology of events
but has already been issued, is the Supplementary Report of the
Register of Copyrights, released in May 1965, explaining the bill now
pending.

In issuing the material in the present print, as in the others, the
committee neither approves nor disapproves any of the views expressed
therein.

EMANUEL CELIM,
Chairman, Committee on the Judiciary.

SErwTMBER 2,1965.
mi





COPYMOMrT Onoz,
Tm= LnmR op CoGEnss,

Tim ozioB~i E~um CnxaWaekington, D.C., 1t4 16, 19865.

Chairman, Committee on the~ Judiciary,
U.S. House of Representative,
lVashington, D.C.

DEuR M3. CHARMAN : On July 20, 1964, H.R. 11947, a bill for the
general revision of the copyright law, was introduced by you in the
88th Congress, for purposes of discussion and comment as a basis for
the preparation of a revised bill for the 89th Congress.

I am pleased to send you herewith the transcripts of a two-day meet-
ing of an advisory panel held in August 1964, at which representatives
of many interested groups discussed H.R. 11947, and copies of com-
ments sent to us on that bill.

Incorporation of the discussions and comments on H.R. 11947 as
Part 5 in the series of prints on Copyright Law Revision issued by
your committee will complete the valuable record of the years of work
to which so many contributed. Part 5 and the other committee prints
show the foundation for H.R. 4847, introduced by you in the 89th Con-
grss on February 4,1965.

Sincerely yours,
ABRuAHA L. KAmmISmn,

Register of Copyrights.
cc: Librarian of Congress.
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1964 REVISION BILL

Three identical versions of the 1964 bill were introduced during
the second session of the 88th Congress: S. ,3008 (Mr. McClellan) and
H.R. 11947 (Mr. Celler) on July 20; and H.R. 12354 (Mr. St. Onge) on
August 12. The text of the bill is as follows;

A BILL
For the general revision of the Copyright 1aw, title 17 of the United

States Code, and for other purposes.

Be, it enacted by the Senate and !Ioue of Representative* of the
United Statea of Ainerica in Congresa assembled, That title 17 of the
United States Code, entitled "Copyrights," is hereby amended in its
entirety to read as follows:

TITLE 17-COPYRIGHTS
See.
1. Subject matter of copyright: In general.
2. Subject matter of copyright: compilations and derivative works.
3. Subject matter of copyright: national origin.
4. Subject matter of copyright: United State Government works.
IS. Exclusive rights In copyrighted works.
6. Limitations on exclusive rights: fair use.
7. Limitations on exclusive rights: effect of transfer of particular cow at

phonorecord.
& Limitations on exclusive rights: exemption of certain performanes and

exhibitions.
9. Scope of exclusive rights in pictorial, graphic, and sculptural works.

10. Scope of exclusive rights In sound recordings.
11. Scope of exclusive rights in nondramatic musical works: eomp lkr I m

for making and distributing phono
12. Scope of exclusive rights in nondramatic musical works: p1Wonman bi

means of coin-operated anchipe.
13. Limitations on exclusive rights: public communication of broadcasts.
14. Ownership of copyright.
15. Ownership of copyright as distinct from ownership at material object.
16. Termination,ci transfers of popyrigh owne ip.
17. Execution of trinsfers of eowrIght o*nw*hlp6.
18. Recordation of tramne and other documents
19. Pre-emption with Tesped to other laws.
20. Duration of copyright 1.wor"Acreated aer' July 1, 19".
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amc.
21. Duration of copyright: works created but not published or copyrighted before

January 1,1967.
22. Duration of copyright: subsisting copyrights.
23. Duration of copyright: terminal date.
24. Notice of copyright: visually-perceptible copies.
25. Notice of copyright: phonorecords of sound recordings.
26. Notice of copyright: contributions to collective works.
27. Notice of copyright: omission of notice.
28. Notice of copyright: error In name or date.
29. Deposit of copies or phonorecords for Library of Congress.
30. Copyright registration in general.
31. Application for registration.
32. Registration of claim and issuance of certificate.
33. Registration as prerequisite to infrihgement suit.
34. Registration as prerequisite to certain remedies for Infringement.
35. Infringement of copyright.
36. Remedies for Infringement: Injunctions.
37. Remedies for Infringement: impounding and disposition of Infringing articles.
38. Remedies for infringement: damages and profits.
39. Remedies for Infringement: costs and attorney's fees.
40. Criminal offenses.
41. Limitations on actions.
42. Notification of filing and determination of actions.
43. Manufacture and importation of certain copies.
44. Infringing importation of copies or phonorecords.
45. Importation prohibitions: enforcement and disposition of excluded articles.
40. ,The Copyright Office: general responsibilities and organization.
47. Copyright Office regulations.
48. Effective date of actions in Copyright O(lce.
49. Retention and disposition of articles deposited In Copyright Office.
50. Copyright Office records: preparation, maintenance, public Inspection, and

searching.
51. Copies of Copyright Office records.
52. Copyright Office forms and publications.
53. Copyright Office fees.
54. Definitions.

§ 1. Subject matter of copyright: in general.
Copyright protection subsists, in accordance with this title, in origi-

nal works of authorship fixed in any tangible medium of expression,
now known or later developed, from which they can be perceived, re-
produced, or otherwise communicated, either directly or with the aid
of a machine or device. Works of authorship include, but are not
limited to, the following categories:

(1) literary works;
(2) musical works, including any accompanying words;
(3) dramatic works, including any accompanying music;
(4) choreographic works and pantomimes;
(5) pictorial, graphic, and sculptural works;

1(6) motion pictures;
(7) sound recordings.



I2. Subject matter of copyright: compilations and derivative
works.

(a) The subject matter of copyright as specified by section 1 in.
eludes compilations and derivative works, but protection for a work
employing pre-existing material in which copyright subsists is avail-
able only to the extent that such material has been used lawfully.

(b) The copyright in a compilation or derivative work extends only
to the material contributed by the author of such work, as distin-
guished from the pre-existing material employed in the work, and
shall not imply any exclusive right in the pre-existing material. The
copyright in such work shall be independent of, and shall not affect
or enlarge the scope, duration, ownership, or subsistence of any copy-
right protection in the pre-existing material.

§ 3. Subject matter of copyright: national origin.
(a) UNPUBLISHED WOJKS.-The works specified by sections 1 and

2, while unpublished, are subject to protection under this title with-
out regard to the nationality or domicile of the author.

(b) PUBLISHED woRKs.--The works specified by sections 1 and 2,
when published, are subject to protection under this title if:

(1) on the date of first publication, one or more of the authors
is a national or domiciliary of the United States, or is a national,
domiciliary, or sovereign authority of a foreign nation that is a
party to a copyright convention or treaty to which the United
States is also a party; or

(2) the work is first, published in the United States or in a for-
eign nation that is a party to the Universal Copyright Conven-
tion of 1952; or

(3) the work is first published by the United Nations or any
of its specialized agencies, or by the Organization of American
States; or

(4) the work comes within the scope of a Presidential procl:a.
nation. Whenever lie finds it to be in the national interest, the
President may in his discretion extend, by proclamation, protec-
tion under this title to works of which one or more of the authors
is, on the date of first publication, a national, domiciliary, or
sovereign authority of any designated foreign nation, or which
are first published in any designated foreign nation, and lie may
revise, suspend, or revoke any proclamation or impose any con-
ditions or limitations on protection under a proclamation.

§4. Subject matter of copyright: United States Government
works.

(a) Except as provided by subsections (b) and (c), copyright pro-
tection under this title is not available for any published work of the
United States Government, but the United States Government is not

1964 REVISION ILl.3 3



4 COPYRIGHT LAW REVISION

precluded from receiving and holding copyrights transferred to it by
assignment, bequest, or otherwise.

(b) As an exception to the provisions of subsection (a), the Post-
master General may secure copyright on behalf of the United States
Government in the whole or any part of the publications authorized
by section 2506 of title 39.

(c) In other exceptional cases, copyright may be secured in a pub-
lished work of the United States Government where, because of the
special nature of the work or the circumstances of its preparation, it
is determined that copyright protection would result in more effective
dissemination of the work or for other reasons would be in the public
interest. The head of the Government agency for which the work was
prepared shall make the determination in each case in accordance
with regulations established by an administrative officer designated
by the President, and shall publish a statement of the basis for its
determination in each case in the manner specified by such regulations.

(d) Publication or other use by the United States Government of
any material in which copyright is subsisting does not impair the
copyright or authorize any further use or appropriation of the mate-
rial without the consent of the copyright owner.

(e) A "work of the United States Government" is a work prepared
by an officer or employee of the United States Government as part of
his official duties.
§ 5. Exclusive rights in copyrighted works.

(a) GENERAL SCOPE OF COPYRIGHT.-Subject to sections 6 through 13,
the owner of copyright under this title has the exclusive rights to do
or to authorize any of the following:

(1) to reproduce the copyrighted work in copies or phono-
records;

(2) to prepare derivative works based upon the copyrighted
work;

(3) to distribute copies or phonorecords of the copyrighted
work to the public by sale or other transfer of ownership, or by
rental, lease, or lending;

(4) in the case of literary, musical, dramatic, and choreo-
graphic works, pantomimes, and motion pictures, to perform the
copyrighted work publicly;

(5) in the case of pictorial, graphic, or sculptural works, to
exhibit the copyrighted work publicly.

(b) DEFINITIONS OF CERTAIN EXCLUSIVE RIOHTS.-

(1) To "perform" a work means to recite, render, play, act, or
represent it, either directly or by means of any device or process,
or, in the case of a motion picture, to show its images or to make
the sounds accompanying it audible.
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(2) To "exhibit" a work means to show a copy of it, either
directly or by means of motion picture films, slides, or any other
device or process.

(8) To perform or exhibit a work "publicly" means:
(A) to perform or exhibit it at a place open to the public

or at any place where a substantial number of persons out-
side of a normal circle of a family and its social acquaintances
is gathered;

(B) to broadcast a performance or exhibition of the work
to the public, or to transmit to the public a broadcast of any
performance or exhibition otherwise than as a common
carrier;

(C) to communicate a performance or exhibition of the
work to the public by means of any device or process.

§ 6. Limitations on exclusive rights: fair use.
Notwithstanding the provisions of section 5, the fair use of a copy-

righted work to the extent reasonably necessary or incidental to a
legitimate purpose such as criticism, comment, news reporting, teach.
ing, scholarship, or research is not an infringement of copyright. In
determining whether the use made of a work in any particular case
is a fair use, the factors to be considered shall include:

(1) the purpose and character of the use;
(2) the nature of the copyrighted work;
(3) the amount and substantiality of the portion used in rela-

tion to the copyrighted work as a whole; and
(4) the effect of the use upon the potential market for or value

of the copyrighted work.
§ 7. Limitations on exclusive rights: effect of transfer of particu-

lar copy or phonorecord.
(a) Notwithstanding the provisions of section 5(a) (3), the owner

of a particular copy or phonorecord lawfully made under this title
is entitled, without the authority of the copyright owner, to sell or
otherwise dispose of the possession of that copy or phonorecord.

(b) Notwithstanding the provisions of section 5(a) (5), the owner
of a particular copy of a pictorial, graphic, or sculptural work law-
fully made under this title is entitled, without the authority of the
copyright owner, to exhibit that copy publicly by showing it to
viewers present at the place where the copy is located.

(c) The privileges prescribed by subsections (a) and (b) do not
extend to any person who has acquired possession of the copy or
phonorecord by rental, lease, loan, or any method of disposition ex-
cept sale or other lawful transfer of ownership.

5
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§& Limitations on exclusive rights: exemption of certain per.
formances and exhibitions. ,

Notwithstanding the provisions of section 5, the performance of a
nondramatic literary or musical work, or the exhibition of a pictorial,
graphic, or sculptural work, is not an infringement of copyright in
any of the following cases:

(1) performance or exhibition of the work by instructors or
pupils in the course of face-to-face teaching activities;

(2) performance or exhibition of the work by or in the course
of a broadcast or other transmission made for reception solely
within nonprofit educational institutions;

(3) performance or exhibition of the work in the course of
services at a place of worship or other religious assembly;

(4) performance of the work, otherwise than in a broadcast
to the public, without any purpose of direct or indirect commer.
cial advantage and without payment of any salary, fee, or other
compensation to the performers, if:

(A) there is no direct or indirect admission charge, or
(B) the proceeds, after deducting the reasonable costs of

producing the performance, are used exclusively for educa-
tional, religious, or charitable purposes and not for private
financial gain.

S 9. Scope of exclusive rights In pictorial, graphic, and sculptural
works.

(a) Subject to the provisions of clauses (1) and (2) of this sub-
section, the exclusive right to reproduce a copyrighted pictorial,
graphic, or sculptural work in copies under section 5 includes the
right to reproduce the work in any kind of article, whether useful or
otherwise.

(1) This title does not afford, to the owner of copyright in a
work that portrays a useful article as such, any greater rights
with respect to the making, distribution, or exhibition of the use-
ful article so portrayed than those afforded to such copyrighted
works under the law in effect on December 81, 1906.

(2) In the case of a work lawfully reproduced in useful articles
that have been offered for sale or other distribution to the public,
copyright does not include any right to prevent the making, dis-
tribution, or exhibition of pictures or photographs in connection
with advertisements or commentaries relating to the distribution
or exhibition Pf such articles, or in connection with news reports.

(b) A "useful article" is an article having an intrinsic utilitarian
function that is not merely to portray the appearance of the article
or to convey information. An article that is normally a part of a
useful article is considered a "useful article."

6
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§ 10. Scope of exclusive rights in sound recordings.
(a) The exclusive rights of the owner pf copyright in a sound

recording are limited to the rights specified by clauses (1) and (8)
of section 5(a), and do not include any right of performance under
section 5(a) (4).

(b) The exclusive right of the owner of copyright in a sound
recording to reproduce it under section 5 (a) (1) is limited to the right
to duplicate the sound recording in the form of phonorecords that
directly or indirectly recapture the actual sounds fixed in the record-
ing. This right does not extend to. the making or duplication of
another sound recording that is an independent fixation of other
sounds, even though such sounds imitate or simulate those in the
copyrighted sound recording.

(c) This section does not limit or impair the exclusive right to per-
form publicly, by means of a phonorecord, any of the works specified
by section 5(a) (4).
§ 11. Scope of exclusive rights in nondramatic musical works:

compulsory license for making and distributing phono-
records.

In the case of nondramatic musical works, the exclusive rights
provided by clauses (1) and (3) of section 5(a), to make and to dis-
tribute phonorecords of such works, are subject to compulsory licens-
ing uider the conditions specified by this section.

(a) AVAILABILITY AND SCOPE OF COMPULSORY LICENSE.-
(1) When phonorecords of a nondramatic musical work have

been distributed to the public under the authority of the copy-
right owner, any other person may, by complying with the pro-
visions of this section, obtain a compulsory license to make and
distribute phonorecords of the work. A person nmay obtain. a
compulsory license only if his purpose in making phonorecords
is to distribute them to the public.

(2) A compulsory license includes the privilege of making a
musical arrangement of the work to the extent necessary to con-
form it to the style or mamter of interpretation of the perform-
ance involved, but the arrangement shall not change the basic
melody or fundamental character of the work, and shall not be
subject to protection as a derivative work under this title, except
with the express consent of the copyright owner.

(b) Noncia oF IwNTON TO OBTAIN COMPULSORY LTCENS---
(1) Any person who wishes to obtain a compulsory license

under this section shall, before making any phonorecords of the
work, serve notice of his intention to do so on the copyright
owner. If the registration or other public records of the Copy-

51- 374- 05--2
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right Office do not identify the copyright owner, it shall be suffi-
cient to file the notice of intention in the Copyright Office. The
notice shall comply, in form, content, and manner of service, with
requirements that the Register of Copyright shall prescribe by
regulation.

(2) Failure to serve or file the notice as required in clause (1)
forecloses the possibility of a compulsory license and, in the ab-
sence of a negotiated license, renders the making and distribution
of phonorecords fully actionable as acts of infringement under
section 35.

(c) RoYALTY PAYABLE UNDER COMPUL8ORY LICENSE.-

(1) To be entitled to receive royalties under a compulsory
license, the copyright owner must be identified in the registration
or other public records of the Copyright Office. The owner is
entitled to royalties for phonorecords made after lie is so identified
but he is not entitled to recover for any phonorecords previously
made.

(2) The royalty under a compulsory license shall be payable
for every phonorecord made in accordance with the license. With
respect to each work embodied in the phonorecord, the royalty
shall be either three cents, or one cent per minute of playing time
or fraction thereof, which ever amount is larger.

(3) Royalty payments shall be made quarterly, in January,
April, July, and October, and shall include all royalties for the
three months next preceding. Each quarterly payment shall be
accompanied by a detailed statement of account which, upon
written demand by the copyright owner, shall be certified as
correct by a certified public accountant licensed to practice in
the United States.

(4) If the copyright owner does not receive the quarterly pay-
ment and statement of account when due, lie may give written
notice to the licensee that, unless the default is remedied within
thirty days from the date of the notice, the compulsory license
will be automatically terminated. Such termination renders the
making and distribution of all phonorecords, for which the roy-
alty had not been paid, fully actionable as acts of infringement
under section 35.

§ 12. Scope of exclusive rights in nondramatic musical works:
performance by means of coin-operated machine.

The proprietor of an establishment in which a copyrighted non-
dramatic musical work is performed publicly by means of a coin-oper-
ated machine is not an infringer unless:

(1) alone or jointly with others he owns the machine or has
power to exercise primary control over it; or

8
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(2) he refuses or fails, promptly after receipt by registered or
certified mail of a request by the copyright owner, to make full dis-
closure of the identity of the person who owns the machine or has
power to exercise primary control over it.

§ 13. Limitations on exclusive rights: public communication of
broadcasts.

Notwithstanding the provisions of section 5, the following are not
infringements of the exclusive right to perform or exhibit a copy-
righted work:

(1) communication of a broadcast embodying a performance or
exhibition of the work to the private rooms of a public establish-
ment by means of a system of loudspeakers or other devices, unless
the person responsible for the communication or the operator of
the establishment alters or adds to the content of the material in-
cluded in the broadcast;

(2) reception of a broadcast embodying a performance or ex-
hibition of the work on a single receiving apparatus of a kind
commonly used ih private homes, unless a direct admission fee
is charged to see or hear the broadcast, or unless the receiving
apparatus is coin-operated.

§ 14. Ownership of copyright.
(a) INrriAL owNEmsiP.-Copyright in a work protected under this

title vests initially in the author or authors of the work. The authors
of a joint work are co-owners of copyright in the work.

(b) WoRKS mA•Di FomR E.-In the case of a work made for hire,
the employer or other person for whom the work was prepared is con-
sidered the author for purposes of this title, and owns all of the rights
comprised in the copyright unless the parties have expressly agreed
otherwise.

(c) CONTRmUTIONS TO COLLEoTY woPKs.-Copyright in each sep-
arate contribution to a collective work is distinct from copyright in
the collective work as a whole, and vests initially in the author of the
contribution. In the absence of an express transfer of the copyright
or of any rights under it, the owner of copyright in the collective work
is presumed to have acquired only the privilege of reproducing and
distributing the contribution as part of that particular collective work
and any revisions of it.

(d) TiuarSF OF owNmEsHIP.-
(1) The ownership of a copyright may be transferred in whole

or in part by any means of conveyance or by operation of law,
and may be bequeathed by will or pass as personal property by
the applicable laws of intestate succession.

(2) Any of the exclusive rights comprised in the copyright, in-
cluding any subdivision of the rights specified by section 5, may
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be transferred and owned separately. The owner of any par-
ticular exclusive right is entitled, to the extent of that right, to
all of the protection and remedies accorded to the copyright owner
by this title.

§ 15. Ownership of copyright as distinct from ownership of ma-
terial object.

Ownership of a copyright, or of any of the exclusive rights under
a copyright, is distinct from ownership of any material object in which
the work is embodied. Transfer of ownership of any material object,
including the copy or phonorecord in which the work is first fixed, does
not of itself convey any exclusive rights in the copyrighted work
embodied in the object; nor, in the absence of an agreement, does
transfer of ownership of a copyright or of any exclusive rights under
a copyright convey property rights in any material object.
§ 16. Termination of transfers of copyright ownership.

(a) CONDITIONS FOR TERMINATION.--In the case of any work other
than a work made for hire, a transfer by the a4thor after January 1,
1967, otherwise than by will, of copyright or of any exclusive right
under a copyright is subject to termination under the following
conditions.

(1) At any time after 35 years from the date of its execution,
the transfer may be terminated by the author who executed it or,
if he is dead, by his legal representatives, legatees, or heirs. The
termination may be effected notwithstanding any agreement to the
contrary, including an agreement to make it will or to make any
other future transfer.

(2) The termination shall be effected by serving a written
notice, stating the effective date of termination, upon the trans-
feree at least two years before that date, and recording a copy
of the notice in the Copyright Office before that date. The notice
shall comply, in form, content, and manner of service, with re-
quirements that the Register of Copyrights shall prescribe by
regulation.

(b) Emncr oF TmmtNATiOz.--Upon the effective date of termina-
tion, ownership of all exclusive rights under this title that, were cov-
ered by the terminated transfer reverts to the person or persons who
effected the termination, but with the following limitations.

(1) After the termination of' a transfer -under this section, a
derivative work prepared before the termination under the au-
thority of the transfer may continue to be utilized under the
terms of the transfer, but this privilege does not extend to the
preparation after the termination of other derivative works based
upon the copyrighted work covered by the terminated transfer.

(2) No transfer of or agreement to transfer, for any period of
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time after the termination, any exclusive right covered by the
terminated transfer, is valid unless:

(A) it is made after the effective date of termination; or
(B) it is made to a person who was the transferee under

the terminated transfer.
§ 17. Execution of transfers of copyright ownership.

(a) A transfer of copyright ownership, other than by operation of
law, is not valid unless an instrument of conveyance, or a note or
memorandum of the transfer, is in writing and signed by the owner of
the rights conveyed or his duly authorized agent.

(b) A certificate of acknowledgment is not required for the validity
of a transfer, but is prima facie evidence of the execution of the
transfer if:

(1) in the case of a transfer executed in the United States, the
certificate is issued by a person authorized to administer oaths
within the United States; or

(2) in the case of a transfer executed in a foreign country, the
certificate is issued by a diplomatic or consular officer of the United
States, or by a person authorized to administer oaths whose
authority is proved by a certificate of such an officer.

§ 18. Recordation of transfers and other documents.
(a) CONDIMONs Fon •JECORDATION.-Any transfer of copyright own-

ership or other document pertaining to a copyright may be recorded in
the Copyright Office if the document filed for recordation bears the
actual signature of the person who executed it, or if it is accompanied
by a sworn or official certification that it is a true copy of the original,
signed statement.

(b) CERTIFICATE or nEcom)ATIoN.-The Register of Copyrights
shall, upon receipt of a document as provided by subsection (a) and of
the fee provided by section 53, record the document and return it with
a certificate of recordation.

(c) RECORDATION AS CONSTRUCTIVE NoTicE.-Recordation of a docu-
ment in the Copyright Office gives all persons constructive notice of
the facts stated in the recorded document, but only if:

(1) the document, or material attached to it, specifically identi-
fies the work to which it pertains so that, after the document is in-
dexed by the Register of Copyrights, it would be revealed by a
reasonable searli -undert the title or registration number of the
work; and

(2) registration, as provided bysetion 30, has been made for
the work. I

(d) R.PORDATION AS PEEQSrT To INFMOR mmWT B1¶.--No per-
son claiming by virtue of a transfer to be the owner of copyright or
of -any exclusive right under a copyright is entitled to institute an

1964 REVISION BILM I1
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infringement action under this title until the instrument of transfer
under which he claims has been recorded in the Copyright Office, but.
suit may be instituted after such recordation on a cause of action that
arose before recordation.

(e) PRIORITY BzTwzN CONFrIcrzTIo TRANSFm.--As between two
conflicting transfers, the one executed first prevails if it is recorded
within two montlis after its execution in the United States or within
four months after its execution abroad, or at any time before recorda.
tion of the later transfer. Otherwise the later transfer prevails if re-
corded first, and if taken in good faith, for valuable consideration or
on the basis of a binding promise to pay royalties, and without notice
of the earlier transfer.

(f) PRORI BETWFEN CONFLICTING TRANSFER OF OW, NERSIUJ AND
NON-ExCLusI LwCENS.--A non-exclusive license, whether recorded or
not, prevails over a conflicting transfer of copyright ownership if:

(1) the license was taken before execution of the transfer; or
(2) the license was taken in good faith before recordation of

the transfer and without notice of it.
§ 19. Pre-emption with respect to other laws.

(a) On and after January 1, 1967, all rights in the nature ot copy-
right in works that come within the subject matter of copyright as
specified by sections I and 2, whether created before or after that date
and whether published or unpublished, are governed exclusively by
this title. Thereafter, no person is entitled to copyright, literary
property rights, or any equivalent legal or equitable right in any such
work under the common law or statutes of any State.

(b) Nothing in this title annuls or limits any rights or remedies
under the law of any State with respect to:

(1) unpublished material that does not come within the sub-
ject matter of copyright as specified by sections I and 2;

(2) any cause of action arising from undertakings commenced
before January 1,1967;

(3) activities violating rights that are not equivalent to any
of the exclusive rights within the general scope of copyright as
specified by section 5, including breaches of contract, breaches of
trust, invasion of privacy, defamation, and deceptive trade prac-
tices such as passing off and false representation.

§ 20. Duration of copyright: works created after January 1,1967.
(a) IN GeNm L.-Copyright in a work created after January 1,

1967, subsists from its creation and, except as provided by the follow-
ing subsections, endures for a term consisting of the life of the author
and 50 years after his death.,

(b) JoiNr Woms.-"In the case of a joint work prepared by two or
more authors who did not work for hire, the copyright endures mfor a

12
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term consisting of the life of the second of the authors to die and 50
years after his death.

(c) ANONYMOUS WORKS, PSEUDONYMOUS WORKS, AND WORKS MADE )'OR

iIIRE.-In the case of an anonymous work, a pseudonymous work, or it
work made for hire, the copyright endures for a term of 75 years from
the year of its first publication, or a term of 100 years from the year of
its creation, whichever expires first.- If, before the end of such term,
the identity of the author of an anonymous or pseudonymous work is
revealed in the registration or other public records of the Copyright
Office, the copyright in such work endures for the term specified in sub-
sections (a) or (b).

(d) RWoRDs RELATINO TO DEAMT OF AUTHORS.-Any person having
an interest in a copyright may at any time record in the Copyright
Office a statement of the date of death of the author of the copyrighted
work, or a statement that the author is still living on a particular date.
The statement shall identify the person filing it, the nature of his
interest, and the source of his information, and shall comply in form
and content with requirements that the Register of Copyrights shall
prescribe by regulation. The Register shall maintain current records
of information relating to the death of authors of copyrighted works,
based on such recorded statements and, to the extent he considers prac-
ticable, on data contained in any of the records of the Copyright Office
or in other reference sources.

(e) PRESUMPTION AS TO AUTHOR'S DEATIi--After a period of 75 years
from the year of first publication of a work, or a period of 100 years
from the year of its creation, whichever expires first, any person who
obtains from the Copyright Office i certified report that the records
provided in subsection (d) disclose nothing to indicate 'that the author
of the work is living, or died less than 50 years before, is entitled to the
benefits of a presumption that the author has been dead for at least 50
years. Reliance in good faith upon this presumption shall be a com-
plete defense to any any action for infringement under this title.
§ 21. Duration of copyright: works created but not published or

copyrighted before January 1,1967.
Copyright in a work created before January 1, 1967, but not thereto-

fore in the public domain or copyrighted, subsists from January 1,
1967, and endures for the term provided by section 20. In no case,
however, shall the terii* of copyright in such a work expire before
December 31, 1990; alid, if the work is published before Pepjnber 31,
1990, the term of copyright Shall not expire before December 31, 2015.

§22. Duration of copyright: subsisting copyrights.
(ua) CoPfm -INy . H .IR,'igh• RT th e MON JANUARY., 1hihi i

4ura4tion of any:.,cpyht t-first terpn -of which is subsisting on

13
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January 1, 1967, is governed by the provisions of the following two
clauses.

(1) The copyright shall endure for twenty-eight years from
the date it was originally secured: Provided, That in the case of
any posthumous work or of any periodical, cyclopedic, or other
composite work upon which the copyright was originally secured
by the proprietor thereof, or. of any work copyrighted by a cor-
porate body (otherwise than as assignee or licensee of the indi-
vidual author) or by an employer for whom such work is made
for hire, the proprietor of such copyright shall be entitled to a
renewal and extension of the copyright in such work for the fur-
ther term of forty-seven years when application for such renewal
and extension shall have been made to the Copyright Office and
duly registered therein within five years prior to the expiration
of the original term of copyright: And provided further, That in
the case of any other copyrighted work, including a contribution
by an individual author to a periodical or to a cyclopedic or other
composite work, the author of such work, if still living, or the
widow, widower, or children of the author, if the author be not
living, or if such author, widow, widower, or children be not liv-
ing, then the author's executors or in the absence of a will, his next
of kin shall be entitled to a renewal and extension of the copyright
in such work for a further term of forty-seven years when applica-
tion for such renewal and extension shall have been made to the
Copyright Office and duly registered therein within five years
prior to the expiration of the original term of copyright: And
providd further, That in default of the registration of such ap-
plication for renewal and extension, the copyright in any work
shall terminate at the expiration of twenty-eight years from the
date copyright was originally secured.

(2) Subsisting copyrights originally registered in the Patent
Office prior to July 1, 1940, under section 3 of the act of June
18, 1874, shall be subject to renewal for a further term of forty-
seven years in behalf of the proprietor upon application made to
the Register of Copyrights within five years prior to the expira-
tion of the original term of twenty-eight years.

(b) COPYRIGHTS IN THEIR RENEWAL TERU ON DECEMBER 81, 1965 OR
RENEWED BEFORE JANUARY 1$ 1967.--The duration of any copyright, the
renewal term of which is subsisting on December 31, 1965, or which
is renewed between December 31, 1965 and January 1, 1967, is ex-
tended to endure for a term of 75 years from the date copyright was
originally secured.

(c) OwMNIsHnW oF EMSrED RENEWAL ¶Tr.--In the case of any
copyright subsisting in either its first of' renewal term on January 1,

14
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1967, a transfer of the renewal copyright, or of any exclusive right
under it, made before January 1, 1967 by any of the persons desig.
nated in the second proviso of subsection (a) (1) of this section is
subject to termination in accordance with the following provisions.

(1) At any time after 56 years from the date copyright was
originally secured, the transfer may be terminated by the person
who executed it or, if he is dead, by his legal representatives,
legatees, or heirs. The termination may be effected notwith-
standing any agreement to the contrary, including an agreement
to make a will or to make any other future transfer.

(2) The termination shall be effected by serving a written no-
tice, stating the effective date of termination, upon the transferee
at least one year before that date, and recording a copy of the
notice in the Copyright Office before that date. The notice shall
comply, in form, content, and manner of services, with require-
ments that the Register of Copyrights shall prescribe by
regulation.

(3) Upon the effective date of termination, ownership of all
exclusive rights under this title that were covered by the termi-
nated transfer reverts to the person or persons who effected the
termination, but with the following limitations.

(A) After the termination of a transfer under this iub-
section, a derivative work prepared before the termination
under the authority of the transfer may continue to be util-
ized under the terms of the transfer, but this privilege does
not extend to the preparation after the termination of other
derivative works based upon the copyrighted work covered
by the terminated transfer.

(B) No transfer of or agreement. to transfer, for any
period of time after the termination, any exclusive right
covered by the terminated transfer, is valid unless:

(i) it is made after the effective date of termina-
tion; or

(ii) it is made to a person who was the transferee
under the terminated transfer.

(4) Unless and until termination is effected, the transfer, if it
does not provide, otherwise, continues in effect during the re-
mainder of the extended renewal term.

§ 23. Duration of copyright: terminal date.
The term of copyright provided by sections 20 through 22 runs to

the end of the calendar year in :which it would otherwise expire.

§ 24. Notice of copyright: visually-pereeptiblecopies.
(a) GENMRAL REQuIREENT.--Whenever a work protected under

this title is published in the United States or elsewhere by authority
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of the copyright owner, a notice of copyright as provided by this sec-
tion shall be placed on all publicly distributed copies from which the
work can be visually perceived, either directly or with the aid of a
machine or device.

(b) FoRm or NonI&.--The notice appearing on the copies shall con-
sist of the following three elements:

(1) the symbol 0 (the letter C in a circle), the word "Copy-
right," or the abbreviation "Copr.";

(2) the year of first publication of the work; in the case of
compilations or derivative works incorporating previously pub-
lished material, the year date of first publication of the compila-
tion or derivative work is sufficient;

(8) the name of the owner of copyright in the work, or an
abbreviation by which the name can be recognized, or a generally
known alternative designation of the owner.

(c) PosmoN or NonricE.-The notice shall be placed on the copies
in such manner and location as to give reasonable notice of the claim
of copyright. The Register of Copyrights shall prescribe by regula-
tion, as examples, specific methods of affixation and positions of the
notice on various types of works that will satisfy this requirement, but
these specifications shall not be considered exhaustive.
§ 25. Notice of copyright: phonorecords of sound recordings

(a) Whenever a sound recording protected under this title is pub-
lished in the United States or elsewhere by authority of the copyright
owner, a notice of copyright as provided by this section shall be placed
on all publicly distributed phonorecords of the sound recording.

(b) FoPw op Nocvc.-The notice appearing on the phonorecords
shall consist of the following three elements:

(1) the symbol @ (the letter P in a circle);
(2) the year of first publication of the sound recording;
(8) the name of the owner of copyright in the sound recording,

or an abbreviation by which the name can be recognized, or a gen-
emlly known alternative designation of the owner; if the record
producer is named on the record labels or containers, and if no
other name appears in conjunction with the notice, his name shall
be considered a part of the notice.

(c) PosmoIN oF Nocz.-The notice shall be placed on the sur-
face of the phonorecord, or on the label or container intended to remain
with it, in such manner and location as to give reasonable notice of
the claim of copyright.

(d) Enw m DATE or RF4QumIME4r.--The requirements of this
section apply to all phonorecords. publicly distributed on or after
January 1,1967.
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§ 26. Notice of copyright: contributions to collective works.

(a) A separate contribution to a collective work may bear its own
notice of copyright, as provided by sections 24 and 25. However, a
single notice applicable to the collective work as a whole is sufficient
to satisfy the requirements of sections 24 and 25 with respect to the
separate contributions it contains (not including advertisements in-
serted on behalf of persons other than the owner of copyright in the
collective work), regardless of the ownership of copyright in the con.
tributions and whether or not they have been previously published.

(b) Where the person named in a single notice applicable to a col.
lective work as a whole is not the owner of copyright in a separate con.
tribution that does not bear its own notice, the case is governed by the
provisions of section 28 (a).
§ 27. Notice of copyright: omission of notice.

(a) EFFECT OF omssoN ON ooYRmOiT.--The omission of the copy-
right notice prescribed by sections 24 and 25 from copies or phono-
records publicly distributed by authority of the copyright owner does
not invalidate the copyright in a work if:

(1) the notice has been omitted from no more than a relatively
small number of copies or phonorecords distributed to the pub-
lic; or

(2) registration for the work under section 30 has been made
before or is made within five years after the publication without
notice, and a reasonable effort is made to add notice to all copies
or phonorecords that are distributed to the public after the omis-
sion has been discovered.

(b) EFFECT OF OMISSION ON INNocENT INR aNes.--Any person who
innocently begins an undertaking that infringes a copyright incurs no
liability for damages or profits under section 38 if he proves that he
was misled by the omission of notice and if he undertook the infringe.-
ment before receiving actual notice that registration for the work
had been made under section 80. In a suit for infringement in such
a case the court may require, as a condition for enjoining the comple-
tion of the undertaking, that the infringer be reimbursed for any rea-
sonable expenditure incurred by him, and the court may require, as a
condition for permitting the infringer to complete his undertaking,
that he pay the copyright owner a reasonable license fee in an amount
and on terms fixed by the court.

(c) REMOVAL or xoTIc.--Protection under this title is not affected
by the removal, destruction, or obliteration of the notice, without the
authorization of the copyright owner, from any publicly-distributed
copies or phonorecords.
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§ 28. Notice of copyright: error la name or date.
(a) ERROR IN wAM&.-Where the person named in the copyright

notice on copies or phonorecords publicly distributed by authority of
the copyright owner is not the owner of copyright, the validity and
ownership of the copyright is not affected. In such a case, however,
any person who innocently begins an undertaking that infringes the
copyright has a complete defense to any action for such infringement
if he proves that he was misled by the notice and began the under-
taking in good faith under a purported transfer or license from the
person named therein, unless before the undertaking was begun:

(1) registration for the work under section 30had been made in
the name of the owner of copyright; or

(2) a document executed by the person named in the notice and
showing the ownership of the copyright had been recorded as
provided by section 18.

The person named in the notice is liable to account to the copyright
owner 'for all receipts from purported transfers or licenses made by
him under the copyright.

(b) ERROR IN DATE.-Whlere the year date in the notice on copies or
phonorecords distributed by authority of the copyright owner is ear-
lier than the year in which publication first occurred, any period com-
puted from the year of first publication under section 20 is to be com-
puted from the year in the notice. Where the year date is more than
one year later than the year in which publication first occurred, the
work is considered to have been published without any notice and is
governed by the provisions of section 27.

(c) OMIssION OF NAM OR DATE.-Where copies or phonorecords
publicly distributed by authority of the copyright owner contain no
name or no date that could reasonably be considered a part of the
notice, the work is considered to have been published without any
notice and is governed by the provisions of section 27.
§ 29. Deposit of copies or phonorecords for Library of Congress.

(a) Except as provided by subsection (c), the owner of copyright
or of the exclusive right of publication in a work published with notice
of copyright in the United States shall deposit, within three months
after the date of such publication:

(1) two complete copies of the best edition; or
(2) if the work is a sound recording, two complete phono-

records of the best edition, together with any printed or other
visually-perceptible material published with such phonorecords.

This deposit is not a condition of copyright protection.
(b) The required copies or phonorecords shall be deposited in the

Copyright Office for the use or disposition of the Library of Congress.
The Register of Copyrights shall, when requested by the depositor
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and upon payment of the fee prescribed in section 58, issue a receipt
for the deposit.

(c) The Register of Copyrights may by regulation exempt any
categories of material from the deposit requirements of this section,
or require deposit of only one copy or phonorecord with respect to
any categories.

(d) At any time after publication of a work as provided by sub-
section (a), the Register of Copyrights may make written demand
for the required deposit on any of the persons obligated to make the
deposit under subsection (a). Unless deposit is made within three
months after the demand is received, the person or persons on whom
the demand was made are liable:

(1) to a fine of not more than $250 for each work; and
(2) to pay to the Library of Congress the total retail price of

the copies or phonorecords demanded, or, if no retail price has
been fixed, the reasonable cost to the Library of Congress of
acquiring them.

§ 30. Copyright registration in general.
(a) RywISTRATION PERMissI•E.-At any time during the subsistence

of copyright in any published or unpublished work, the owner of copy-
right or of any exclusive right in the work may obtain registration
of the copyright claim by delivering to the Copyright Office the de-
posit specified by this section, together with the application and fee
specified by sections 31 and 53. Subject to the provisions of section
27(a), such registration is not a condition of copyright protection.

(b) DEPOSIT FOR COPYRIGHT REGISTnATION.-Except as provided in
subsection (c), the material deposited for registration shall include:

(1) in the case of an unpublished work, one complete copy or
phonorecord;

(2) in the case of a published work, two complete copies or
phonorecords of the best edition;

(3) in the case of a work first published abroad, one complete
copy or phonorecord as so published;

(4) in the case of a contribution to a collective work, one com-
plete copy or phonorecord of the best edition of the collective
work.

Copies or phonorecords deposited for the Library of Congress under
section 29 may be used to satisfy the deposit provisions of this section,
if they are accompanied by the prescribed application and fee, and by
any additional identifying material that the Register may, by regula-
tion, require.

(c) ADmNISTRATIVE CLASSIFICATION AND OPrIONAL DEPOSIT.-The

Register of Copyrights is authorized to specify by regulation the
administrative classes into which works are to be placed for purposes
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of deposit ' and. registration, and- the. nature of the copies or phono-
records to be deposited in the various classes specified. The-regulations
may require or permitJ for particular classes, the deposit of ideiitifying
material instead of copies or phonorecords, the deposit of only one
copy or phonorecord where two would normally be required, or a single
registration for a group of related works. This administrative classifi-
cation of works has no significance with respect to the subject matter of
copyright or the exclusive rights provided by this title.

(d) CoREoCiNS AND AMPLIrICATIoaS.--The Register may also
establish, by regulation, formal procedures for the filing of an applica-
tion for supplementary registration, to correct an error in a copyright
registration or to amplify the information given in a registration.
Such application shall be accompanied by the fee provided in section
53, and shall clearly identify the registration to be corrected or ampli-
fied. The information contained in a supplementary registration aug-
ments but does not supersede that contained in the earlier registration.

(e) PUBLISHED EDITION OF PREVIOUSLY REGISITRED woR--Registra-
tion for the first published edition of a work previously registered in
unpublished form may be made regardless of whether the work as pub-
lished is substantially the same as the unpublished version or contains
material on which to base a new copyright.
§ 31. Application for registration.

The application for copyright registration shall be made on a form
prescribed by the Register of Copyrights and shall include:

(1) the name and address of the copyright claimant;
(2) in the case of a work other than an anonymous or pseu-

donymous work, the name and nationality or domicile of the
author or authors and, if one or more of the authors is dead, the
date of their deaths;

(3) if the work is anonymous or pseudonymous, the nationality
or domicile of the author or authors;

(4) if any part of the work was made for hire, a statement to
this effect;

(5) if the copyright claimant is not the author, a brief state.
ment of how the claimant obtained ownership of the copyright:

(6) the title of the work, together with any previous or alterna-
tive titles under which the work can be identified;

(7) the year in which creation. of the work was completed;
(8) if the work has been published, the date and nation of

its first publication;
(9) in the case of a compilation or derivative work, an identi-

fication of any pre-existing work or works that it is based on or
incorporates, and a brief, general statement of the, additional
material covered by the copyright claim being registered; and"
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(10) any other information regaodod by the Register of Copy.
rights as bearing upon the identification of the work or the exist-
once, ownership, or duration, of the copyright.

§ 32. Registration of claim and Issuance of certificate.
(a) When, after examination, the Register of Copyrights deter.

mines that the material deposited constitutes copyrightable subject
matter and that the other legal and formal requirements of this title
have been met, he shall register the claim and issue to the applicant a
certificate of registration under the seal of the Copyright Office. The
certificate shall contain the information given in tlhe application, to-
gether with the number and effective date of the registration.

(b) In any case in which the Register of Copyrights determines
that the material deposited does not constitute copyrightable subject
matter or that the claim is invalid for any other reason, he shall re-
fuse registration and shall notify the applicant in writing of the rea-
sons for his action.

(c) In any judicial proceo.iings the certificate of a registration
made before or within five years after first publication of the work
shall constitute prima facie evidence of the validity of the copyright
and of the facts stated in the certificate. The evidentiary weight to be
accorded the certificate of a registration made thereafter shall be
within'the discretion of the court.

(d) The effective date of a copyright registration is the day on
which an acceptable application, deposit, and fee have all been received
in the Copyright Office.
§ 33. Registration as prerequisite to infringement suit.

No action for infringement of the copyright in any work shall be
instituted until registration of the copyright claim has been made in
accordance with this title. In any case, however, where the deposit,
application, and fee required for registration have been delivered to
the Copyright Office in proper form and registration has been refused,
the applicant is entitled to institute an action for infringement if
notice thereof, with a copy of the complaint, is served on the Register
of Copyrights. The Register may, at his option, become a party to
the action with respect to the issue of registrability of the copyright
claim by entering his appearance within sixty days after such service,
but his failure to do so shall not deprive the court of jurisdiction to
determine that issue.
§ 34. Registration as prerequisite to certain remedies for infringe-

ment
In any action under this title, no award of statutory damages or of

attorney's fees, as provided by sections 88 and 39, shall be made for
any infringement commenced before registration.
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§ 35. Infringement of coPyright.
(a) Anyone who violates any of the exclusive rights of the copy.

right owner as provided by sections 5 through, 18, or who imports
copies or phonorecords into the United States in violation of section
44, is an infringer of the copyright.

(b) The legal or beneficial owner of an exclusive right under a copy-
right is entitled, subject to the requirements of sections 18(d) and 38,
to institute an action for any infringement of that particular right
committed while he is the owner of it. The court may require him
to serve written notice of the action with a copy of the complaint upon
any person shown, by the records of the Copyright Office or otherwise,
to have or claim an interest in the copyright, and shall require that
such notice be served upon any person whose interest is likely to be
affected by a decision in the case. The court may require the joinder,
and shall permit the intervention, of any person having or claiming
an interest in the copyright.
§ 36. Remedies for infringement: Injunctions.

(a) Any court having jurisdiction of a civil action arising under
this title may, subject to the provisions of section 27(b) of this title
and of section 1498 of title 28, grant injunctions on such terms as it
may deem reasonable to prevent or restrain infringement of a copy-
right.

(b) Any such injunction may be served anywhere in the United
States on the person enjoined; it shall be operative throughout the
United States and shall be enforceable, by proceedings in contempt
or otherwise, by any United States court having jurisdiction of that
person. The clerk of the court granting the injunction shall, when
requested by any other court in which enforcement of the injunction
is sought, transmit promptly to the other court a certified copy of all
the papers in the case on file in his office.
§ 37. Remedies for infringement: impounding and disposition of

infringing articles.
(a) At any time while an action under this title is pending, the

couit may order the impounding, on such terms as it may deem reason-
able, of all copies or phonorecords claimed to have been made or used
in violation of the copyright owner's exclusive rights, and of all plates,
molds, matrices, masters, tapes, film negatives, or other articles by
means of which such copies or phonoiecords may be reproduced.

(b) As part of a final judgment or decree, the court may order the
destruction or other reasonable disposition of all copies or phono-
records found to have been made or used in violation of the copyright
owner's exclusive rights, and of all plates, molds, matrices, masters,
tapes, film negatives, or other articles by means of which such copies
or phonorecords may be reproduced.
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§ 38. Remedies for infringement: damages and profits.
(a) IN OZERAL--Except as otherwise provided by this title, an

infringer of copyright is liable for either:
(1) the copyright owner's actual damages and any additional

profits of the infringer, as provided by subsection (b) ; or
( (2) statutory damages, as provided by subsection (c).

(b) AerauL DAMAGES AND Pnorms.--The copyright owner is entitled
to recover the actual damages suffered by him as a result of the in-
fringement, and any profits of the infringer that are attributable to the
infringement and are not taken into account in computing the actual
damages. In establishing the infringer's profits, the copyright owner
is required to present proof only of the infringer's gross revenue, and
the infringer is required to prove his deductible expenses and the ele-•
ments of profit attributable to factors other than the copyrighted
work.

(c) STATUTORY DAmAOGS.-Instead of actual damages and profits,
the copyright owner is entitled, at his election, to an award of statutory
damages for all infringements of any one work for which the infringer
is liable, in a sum of not less than $250 or more than $10,000 as the
court considers just. In a case where the copyright owner proves that
infringement was committed willfully after service upon the infringer
of a written notice to desist, the court in its discretion may award stat-
utory damages of more than $10,000. For the purposes of this sub-'
section, all the parts of a compilation or derivative work constitute
one work.
§ 39. Remedies for infringement: costs and attorney's fee&

In any civil action under this title, the court in its discretion may
allow the recovery of full costs by or against any party other than the
United States or an officer thereof. Except as otherwise provided by
this title, the court may also award a reasonable attorney's fee to the
prevailing party as part of the costs.
§ 40. Criminal offenses.

(a) CmRINAL INFRiNomo N.-Any person who infringes a copy-
right willfully and for purposes of commercial advantage or private
financial gain shall be fined not more than $2,500 or imprisoned not
more than one year, or both, for the first such offense, and shall be fined
not more than $10,000 or imprisoned not more than three years, or both,
for any subsequent offense.

(b) FRunuLzNr COPYRIGSHT NoTIc.-Any person who, with fraud.
lent intent, places on any article a notice of copyright or words of
the same purport that he knows to be false, or who, with fraudulent
intent, publicly distributes or imports for public distributiopljny
article bearing such notice or words that he knows to be false, shall be
fined not more than $2,500.
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(c) FRAU•DmUNTnxovAz oi ooponmrwrTonc.--Any person who,
with fraudulent intent, removes or alters any notice of copyright
appearing on a copy of a copyrighted work shall be fined not more
than $200.

(d) FATSu RxPRzszTAToN.-Any person who knowingly makes a
false representation of a material fact in the application for copyright
registration provided for by section 81, or in any written statement
filed in connection with the application, shall be fined not more than
$2,500.
§ 4L Limitations on actions.

(a) CRufKAL PR n DoUnos.-No criminal proceeding shall be main-
tained under the provisions of this title unless it is commenced within
three years after the cause of action arose.

(b) C•vmAonoNs.--No civil action shall be maintained under the
provisions of this title unless it is commenced within three years after
the claim accrued.
§ 42. Notification of filing and determination of actions.

(a) Within one month after the filing of any action under this
title, the clerks of the courts of the United States shall send written
notification to the Register of Copyrights setting forth, as far as is
shown by the papers filed in the court, the names and addresses of the
parties and the title, author, and registration number of each work
involved in the action. If any other copyrighted work is later in-
cluded in the action by amendment, answer, or other pleading, the
clerk shall also send a notification concerning it to the Register within
one month after the pleading is filed.

(b) Within one month after any final order or judgment is issued
in the case, the clerk of the court shall notify the Register of it, send-
ing him a copy of the order or judgment together with the written
opinion, if any, of the curt. Upon receiving the notification the
Register shall enter the pertinent information in the public records of
the Copyright Office.
§ 43. Manufacture and importation of certain copies.

(a) Except as provided by subsection (b), the importation into the
United States of copies of a work consisting preponderantly of non-
*dramatic literary material that is in the English language and is pro-
tected under this -title is prohibited unless the portions consisting of
such material have been wholly manufactured in the United States.

(b) The provisions of subsection (a) do not apply:
(1) where, on the date when importation is sought, the author

*of any substantial part of such material is neither a citizen nor a
domiciliary of the United States;
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(2) where the Bureau of Customs is presented with an import
statement issued under the seal of the Copyright Office, in which
case a total of no more than 8,500 copies of any one such work
shall be allowed entry; the import statement shall be issued upon
request to the copyright owner or to a person designated by him
at the time of registration for the work under section 80 or at any
time thereafter;

(8) where importation is sought under the authority or for the
use, other than in schools, of the government of the United States
or of any State;

(4) where importation, for use and not for sale, is sought:
(A) by any person with respect to no more than one copy

of any one work at any one time;
(B) by any person arriving from abroad, with respect to

copies forming part of his personal baggage; or
(C) by an organization operated for scholarly, educational,

or religious purposes and not for private gain, with respect
to copies intended to form a part of its library.

(5) where the copies are reproduced in raised characters for
the use of the blind.

(c) A copy has not been wholly manufactured in the United States
if any step in the process of its reproductive manufacture, including
but not limited to the composition of type and the preparation of
sheets, film, plates, mats, reproduction proofs, tapes, or other devices
for the reproduction of copies by any process, the presswork or other
process for duplicating copies, and the binding, if any, took place
outside the United States.

(d) Manufacture or importation of copies in violation of this section
does not invalidate protection for a work under this title. However,
in any action for infringement of the exclusive rights to make and
distribute copies of the work, the infringer has a complete defense if
he proves:

(1) that the owner of such exclusive rights had authorized or
knowingly acceded in the importation of copies in violation of
this section; or

(2) that more than 8,500 copies not wholly manufactured in
the United States had been publicly distributed in the United
States by authority of the owner of such exclusive rights.

§ 44. Infringing importation of copies or phonorecords.
(a) Importation into the United States, without the authority of

the owner of copyright under this title, of copies or phonorecords of
a work for the purpose of distribution to the public is an infringement
of the exclusive right to distribute copies or phonorecords under sec-
tion 5, actionable under section 35.
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(b) Where the making of the copies or phonorecords would have
constituted an infringement of copyright if this title had been appli-
cable, their importation is prohibited; but the Bureau of Customs has
no authority to prevent importation when the copies or phonorecords
were lawfully made. In either case, the Secretary of the Treasury is
authorized to prescribe, by regulation, a procedure under which any
person claiming an interest in the copyright in a particular work may,
upon payment of a specified fee, be entitled to notification by the
Bureau of the importation of articles that appear to be copies or
phonorecords of the work.
§ 45. Importation prohibitions: enforcement and disposition of

excluded articles.
(a) The Secretary of the Treasury and the Postmaster General

shall separately or jointly make regulations for the enforcement of
the provisions of this title prohibiting importation.

(b) These regulations may require, as a condition for the exclusion
of articles under section 44:

(1) that the persons seeking exclusion obtain a court order
enjoining importation of the articles; or

(2) that he furnish proof, of a specified nature and in accord-
ance with prescribed procedures, that the copyright in which he
claims an interest is valid and that the importation would violate
the prohibition in section 44; he may also be required to post a
surety bond for any injury that may result if the detention or
exclusion of the articles proves to be unjustified.

(c) Articles imported in violation of the importation prohibitions
of this title are subject to seizure and forfeiture in the same manner as
property imported in violation of the customs revenue laws. For-
feited articles shall be destroyed as directed by the Secretary of the
Treasury or the court, as the case may be; however, the articles may be
returned to the country of export whenever it is shown to the satisfac-
tion of the Secretary of the Treasury that the importer had no reason-
able grounds for believing that his acts constituted a violation of
law.
§ 46. The Copyright Office: general responsibilities and organiza-

tion.
(a) All administrative functions and duties under this title, except

as otherwise specified, are the responsibility of the Register of Copy-
rights as director of the Copyright Office in the Library of Congress.
The Register of Copyrights, together with the subordinate officers
and employees of the Copyright Office, shall be appointed by the
Librarian of Congress, and shall act under his general direction and
supervision.
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(b) The seal used in the Copyright Office on December 81, 1966

shall continue to be used to authenticate all certified documents issued
by the Office.

(c) The Register of Copyrights shall make an annual report to the
Librarian of Congress of the work and accomplishments of the Copy-
right Office during the previous fiscal year. The annual report of the
Register of Copyrights shall be published separately and as a part of
the annual report of the Librarian of Congress.

§ 47. Copyright Office regulations.
The Register of Copyrights is authorized to establish regulations not

inconsistent with law for the administration of the functions and
duties made his responsibility under this title. All regulations estab-
lished by the Register under this title are subject to the approval of
the Librarian of Congress.
§ 48. Effective date of actions in Copyright Office.

In any case in which time limits are prescribed under this title for,
the performance of an action in the Copyright Office, and in which
the last day of the prescribed period falls on a Saturday, Sunday,
holiday or other non-business day within the District of Columbia or
the Federal Government, the action may be taken on the next suo-
ceeding business day, and is effective as of the date when the period
expired.

49. Retention and disposition of articles deposited In Copyright
Office.

(a) Upon their deposit in the Copyright Office under sections 29
and 30, all copies and phonorecords, including those deposited in con-
nection with claims that have been refused registration, are the prop-
erty of the United States Government.

(b) In the case of published works, all copies and phonorecords
deposited are available to the Library of Congress for its collections,
or for exchange or transfer to any other library. In the case of un-
published works, the Library is entitled to select any deposits for its
collections.

(c) Deposits not selected by the Library under subsection (b), or
identifying portions or reproductions of them, shall be retained under
the control of the Copyright Office or in Government storage facilities
for the longest period considered practicable and desirable by the
Register of Copyrights and the Librarian of Congress. After that
period it is within the joint discretion of the Register and Librarian
to order their destruction or other disposition; but, in the case of un-
published works, no deposit shall be destroyed or otherwise disposed
of during its term of copyright without specific notice to the copy-
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right owner of record at his last address given in the public records
of the Copyright Office, permitting him to claim and remove it.
1 50. Copyright Office records:. preparation, maintenance, public

inspection, and searching.
(a) The Register of Copyrights shall provide and keep in the Copy-

right Office records of all deposits, registrations, recordations, and
other actions taken under this title, and shall prepare indexes of all
such records.

(b) Such records and indexes, as well as the articles deposited in
connection with completed copyright registrations and retained un.
der the control of the Copyright Office, shall be open to public in.
spection.

(c) Upon request and payment of the fee specified by swetion 58,
the Copyright Office shall make a search of its public records, in-
dexes, and deposits, and shall furnish a report of the inforrr ation they
disclose with respect to any particular deposits, registratons, or re-
corded documents.

5L Copies of Copyright Office records.
(a) Copies may be made of any public records or indexes of the

Copyright Office; additional certificates of copyright registration and
copies of any public records or indexes may be furnished upon request
and payment of the fees specified by section 58.

(b) Copies of deposited articles retained under the control of the
Copyright Office shall be authorized or furnished only under the con-
ditions specified by the Copyright Office regulations.
§ 52. Copyright Office forms and pablications.

(a) CATAiL or ooF=GT cmNmiEs.-The Register of Copyrights
shall compile and publish at periodic intervals catalogs of all copy-
right registrations. These catalogs shall be divided into parts in
accordance with the various classes of works, and the Register has
discretion to determine, on the basis of practicability and usefulness,
the form and frequency of publication of each particular part.

(b) OTHnR PUBLIcATnoNS.-The Register shall furnish, free of
charge upon request, application forms for copyright registration and
general informational material in connection with the functions of the
'Copyright Office. He also has authority to publish compilations of
information, bibliographies, and other material he considers to be
of value to the public.

(c) DS TIBUoTIN or FUmICAT0oN.--All publications of the Copy-
right Office shall be furnished to depository libraries as specified under
the Depository Library Act of 1962 (76 Stat. 858,44 U.S.C. 82), and,
aside from those furnished free of charge, shall be offered, for sale

28



to the public at prices based on the cost of reproduction and distri.
bution.
§ 53. Copyright Office fees.

The following fees shall be paid to the Register of Copyrights:
(1) for the registration of a copyright claim or a supple.

mental registration under section 80, or for the registration of a,
claim to renewal of a subsisting copyright in its first term under
section 22(a), including the issuance of a certificate of registrar
tion, $6;

(2) for the issuance of a receipt for a deposit under section 29,
$2;

(3) for the recordation, as provided by section 18, of a trans-
fer of copyright ownership or other document of six pages or
less, covering no more than one title, $5; for each page over six
and for each title over one, 50 cents additional;

(4) for the filing, under section 11(b), of a notice of intention
to make phonorecords, $3;

(5) for the recordation, under section 20(d), of a statement
relating to the death of an author, $5;

(6) for the issuance, under section 43, of an import statement,
$8;

(7) for the issuance, under section 51, of an additional certifi.
cate of registration, $2;

(8) for the issuance of any other certification, $3; the Register
of Copyrights has discretion, on the basis of their cost, to fix the
fees for preparing copies of Copyright Office records, whether
they are to be certified or not;

(9) for t'he making and reporting of a search as provided by
section 50, and for any related services, $5 for each hour or frac-
tion of an hour consumed;

(10) for any other special services requiring a substantial
amount of time, such fees as the Register of Copyrights may fix
on the basis of the cost of providing the service.

§ 54. Definitions.
As used in this title, the following terms and their variant forms

mean the following, unless the context clearly indicates otherwise:
- An "anonymous work" is a work on the copies or phonorecords of

which no natural person is identified as author.
- The "best edition" of a work is the edition, published in the

United States at any time before the date of deposit, that the
,Library of Congress determines to be most suitable for its
purposes.
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- A "collective work" is a work, such as a periodical issue, anthol-
ogy, or encyclopedia, in which a number of contributions,
constituting separate and independent works in themselves, are
assembled into a collective whole.

- A "compilation" is a work formed by the collection and assem-
bling of pre-existing materials or of data that are selected, co-
ordinated, or arranged in such a way that the resulting work
as a whole constitutes an original work of authorship. The
term "compilation" includes collective works.

- "Copies" are material objects, other than phonorecords, in which
a work is fixed or reproduced by any method now known or
later developed, and from which the work can be perceived, re-
produced, or otherwise ieommunicated, either directly or with
the aid of a machine or device

- "Copyright owner," with respect to any one of the exclusive
rights comprised in a copyright, refers to the owner of that
particular right.

A work is "created" when it is fixed in a copy or phonorecord for
the first time; where a work is prepared over a period of time,
the portion of it that has been fixed at any particular time con-
stitutes the work as of that time, and where the work has been
prepared in different versions, each version constitutes a sepa-
rate work.

- A "derivative work" is a work based upon one or more pre-
existing works, such as a translation, musical arrangement,
dramatization, fictionalization, motion picture version, sound
recording, art reproduction, abridgment, or any other form
of adaptation by which a work may be recast or transformed.
A work consisting of editorial revisions, annotations, elabora-
tions, or similar modifications which, as a whole, represent
an original work of authorship, is a "derivative work."

- A "joint work" is a work prepared by two or more authors with
the intention that their contributions be merged into insep-
arable or interdependent parts of a unitary whole.

- "Literary works" are works expressed in words, numbers, or
other verbal or numerical symbols or indicia, regardless of the
nature of the material objects, such as books, periodicals, manu-
scripts, phonorecords, or film, in which they are embodied.

- "Motion pictures" are works that consist of a series of images
imparting an impression of motion, together with any accom-
panying sounds, regardless of the nature of the material ob-
jwects, such as films or tapes, in which they are embodied.
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- "Phonorecords" are material objects in which sounds, other than
those accompanying a motion picture, are fixed or reproduced
by any method now known or later developed, and from which
the sounds can be perceived, reproduced, or otherwise com-
municated, either directly or with the aid of a machine or
device.

- "Pictorial, graphic, and sculptural works" include two-dimen-
sional and three-dimensional works of fine, graphic, and ap-
plied art, photographs, prints and art reproductions, maps,
globes, charts, plans, diagrams, and models.

- A "pseudonymous work" is a work on the copies or phonorecords
of which the author is identified under a fictitious name.

- "Publication" is the distribution of copies or phonorecords of a
work to the public by sale or other transfer of ownership, or
by rental, lease, or lending.

- "Sound recordings" are works that result from the fixation of a
series of musical, spoken, or other sounds, but not including
the sounds accompanying a motion picture, regardless of the
nature of the material objects, such as disks, tapes, or other
phonorecords, in which they are embodied.

- "State" includes the District of Columbia and any territories to
which this title is made applicable by an act of Congress.

- A "transfer of copyright ownership" is an assignment, exclusive
license, or any other conveyance or alienation by which owner-
ship of a copyright or of any of the exclusive rights comprised
in a copyright changes hands, whether or not it is limited in
time or place of effect, but not including a non-excluLive
license.

- The "United States," when used in a geographical sense, com-
prises the several States, the District of Columbia, and the
organized territories under the jurisdiction of the United
States Government.

- A "work made for hire" is a work prepared by an employee
within the scope of his employment, or a work prepared on
special order or commission if the parties expressly agree in
writing that it shall be considered a work made for hire.

TRANSITIONAL AND SUPPLEMENTARY PROVISIONS

Swc. 2. This act becomes effective on January 1, 1967, axcept as
otherwise provided by section 22(b) of title 17 as amended by this
act.

Sno 8. This act does not provide copyright protection for any work
that goes into the public domain before January 1,1967. The exolu-
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sive rights, as provided by section 5(a) of title 17 as amended by this
act, to reproduce a work in phonorecords and to distribute phono-
records of the work, do not extend to any nondramatic musical work
copyrighted before July 1,1909.

SEC. 4. All proclamations issued by the President under section 9(b)
of title 17 as it existed on December 31, 1966 or under previous copy-
right statutes of the United States shall continue in force until termi-
nated, suspended, or revised by the President.

SEC. 5. The last sentence of section 52 of the Printing Act, approved
January 12, 1895 (28 Stat. 608; 44 U.S.C. 58) is hereby repealed.

SEC. 6. In any case where, before January 1,1967, a person has law-
fully made parts of instruments serving to reproduce mechanically a
copyrighted work under the compulsory license provisions of section
1(e) of title 17 as it existed on December 31, 1966, he may continue to
make and distribute such parts embodying the same mechanical repro-
duction without obtaining a new compulsory license under the terms
of section 11 of title 17 as amended by this act. However, such parts
made after January 1,1967 constitute phonorecords and are otherwise
subject to the provisions of said section 11.

SEC. 7. In the case of any work in which an ad interim copyright is
subsisting or is capable of being secured on December 31, 1966, under
section 22 of title 17 as it existed on that date, copyright protection is
hereby extended to endure for the term or terms provided by section
22 of title 17 as amended by this act.

SEC. 8. The notice provisions of sections 24 and 25 of title 17 as
amended by this act apply to all copies or phonorecords publicly
distributed on or after January 1, 1967. However, in the case of a
work published before January 1, 1967, compliance with the notice
provisions of title 17 either as it existed on December 31, 1966, or as
amended by this act, is adequate with respect to copies publicly dis.
tributed after December 31, 1966.

SEC. 9. The registration of claims to copyright for which the re-
quired deposit, application, and fee were received in the Copyright
Office before January 1, 1967, and the recordation of assignments of
copyright or other instruments received in the Copyright Office before
January 1, 1967, shall be made in accordance with title 17 as it existed
on December 31,1966.

SEC. 10. All causes of action that arose under title 17 before January
1, 1967, shall be governed by title 17 as it existed when the cause of
action arose.

SEC. 11. If any provision of title 17, as amended by this act, is
declared unconstitutional, the validity of the remainder of the title
is not affected.
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James C. McConnon; Paul & Paul.
Justin Menus, MGM.
Ernest S. Meyers, Record Industry Association of America.
Edward A. Miller, National Library of Medicine.
Bernard Moss, National Arts Trust Fund.
Morton Miller, Kapp Records, Inc.
Spencer Olin, Walt Disney Productions.
Harry R. Olsson, Jr., American Broadcasting Company.
Harold Orenstein; Orenstein, Arrow & Lourie.
Robert C. Osterberg, Music Publishers Protective Association.
Averill C. Pasarow; Pasarow, Watkin & Ehrmann.
Joseph Paull, The Washington Post.
Sigrid H. Pedersen, Paramount Pictures.
E. Gabriel Perle, Time, Inc.
John R. Peterson, Christian Science Church.
Harriet Pilpel; Greenbaum, Wolff & Ernst.
Dana J. Pratt, Association of American University Presses, Inc.
Lawrence H. Reed, Doubleday & Co., Inc.
Barbara A. Ringer, Copyright Office.
Saul N. Rittenberg, MGM.
Harry N. Rosenfield, Ad Hoc Committee on Copyright Revision.
Gertrude Rosenstein, Paramount Pictures.
Stanley Rothenberg; Margulies, Heit & Rothenberg.
Edward A. Sargoy, American Bar Association.
Morton Schaeffer; Schaeffer & Schaeffer.
Edith Schaffer, ABC-Paramount Records.
George Schiffer, National Community Television Association.
Adolph Schimel, Universal Pictures.
Sidney Schreiber, Motion Picture Association of America.
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John Schulman, Consultant on Copyright to Christian Science
Church.

Robert Shafer, National Council of Teachers of English.
Jacob Shearer.
Paul Sherman, General Artists Corp.
Fred Siebert, American Council on Education.
E. Stratford Smith, National Community Television Association.
Sigmund Steinberg; Steinberg, Richman, Price & Steinbrook.
Miriam Stern, American Guild of Authors & Composers.
Samuel W. Tannenbaum; Johnson & Tannenbaum.
Joseph P. Thorne, IBM Corp.
J. E. Toomey, American Bar Association.
Emmett E. Tucker, Jr.; Hanson, Cobb, O'Brien & Tucker.
Adolph Vogel, American Society of Authors, Composers and Pub-

lishers.
Franklin Waldheim, Walt Disney Productions.
Philip B. Wattenberg.
John F. Whicher; Sargoy & Stein.
Harold Wigren, National Education Association.
Richard Wincor; Stern & Wincor.
Harvey J. Winter, Department of State.
Walter Yetnikoff, Columbia Records.
Theodora Zavin, Broadcast Music, Inc.
Leonard Zissu; Zissu, Marcus & Stein.
KAmNsriN. Ladies and gentlemen, we now enter a third phase of

the revision program. The first phase consisted of the preparation and
publication of some 35 revision studies, leading up to the Register's
Report in 1961. Then came the comments and discussions on the Re-
port, leading to the preparation and discussion of draft sections. July
20, 1964 marks the opening of the legislative phase of the revision pro-
gram, with the introduction for study and comment, of S. 3008 by Sen-
ator McClellan and of H.R. 11947 by Representative Celler. It is now
nine years, to the week, since the revision program began.

I should like to express my appreciation for the tremendous amount
of work already done by the Panel of Consultants, both at Panel meet-
ings and in correspondence. In addition, the subcommittees of Com-
mittee 304 of the American Bar Association, under the very able chair-
manship of John Schulman, have produced a body of reports on the
principal problems in revision which have helped greatly in crystal-
lizing opinion and working out language. And I thank the A.B.A.
Section for making this large room available.

I also wish to express my appreciation for the dedicated work of the
General Revision Steering Committee of the Copyright Office. The
Committee has been meeting for years, but never so continuously as in
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the months preceding July 20. Among the current members of the
Committee are the people you see at the front table--Barbara Ringer,
George Cary, and Abe Goldman-and Waldo Moore, the Chief of ,ur
Reference Division. Most specifically, I want to thank Barbara
Ringer and Abe Goldman for the really incalculable amount of time
and knowledge they both put into the continuous drafting and re-
drafting of each section of the bill submitted to Congress.

For those who have not attended earlier Panel meetings, I request
that you state your name whenever you speak, and that you state your
representation or association the first time you speak. I will also
ask you to limit your remarks to three minutes, although in special
cases we will be glad to indicate a longer period. You w'i, of course,
be free to extend your remarks or to put an entire statement into the
record, and we will leave the record open for at least a month after
the meeting.

Please refer to the draft sections the Panel discussed during the
past year as "the preliminary draft," and to H.R. 11947 and S. 3008
as "the bill." This will avoid some confusion in the transcript. We
also request that you submit any technical changes and form changes
in writing, either during or after the meeting.,

A printed transcript of the first four Panel sessions during the past
year, together with a compilation of a number of written comments-on
the draft, is now in proof. It will be published as "Copyright Law
Revision, Part 3," by the House Committee on the Judiciary, and
should be ready within the month. Part 4, which will contain the
transcripts of the remaining meetings and additional comments, is in
preparation, but probably will not be issued for a few months.

I now call on Abe Goldman to talk to sections 1 and 2 of the bill.
GowmAN. Sections 1 and 2, dealing with the works to be protected

under the statute, are very much the same in substance in the bill as
they were in the preliminary draft. There have, however, been a num-
ber of changes in form, which reflect suggestions that were made to
us at the meeting of our Panel on the preliminary draft, in letters we
received from members of the Panel and others, and in suggestions
offered to us by Committee 304. I would like to point out just a few
of the changes; I am not going to take the time to indicate every change
of form, because there has been a good deal of rearrangement and a
number of changes in wording. As I mentioned at the outset, we have
intended to keep in the bill the substance of these two sections in the
preliminary draft.

The opening clause in the preliminary draft referred to the fixation
of works "in any tangible medium of expression" from which the work
"can be visually or aurally perceived." At our Panel meeting a num.
ber of persons suggested that the phrase "visually or aurally" might
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have a limiting effect which was not intended. In the bill "visually
or aurally" has been dropped out, and section 1 refers to the fixation
of works "in any tangible medium of expression... from which they
can be perceived,... [and so on]," without qualification.

In the preliminary draft the last sentence of the opening clause said:
"The subject matter of copyright shall include the following categories
of works: .. ." It was suggested to us at the Panel meeting that we
insert, after the word "include," the phrase "but are not limited to."
We have done this in the bill, making it clear that the enumeration of
categories following is not an exclusive enumeration but is an enu-
meration byway of illustration.

In the preliminary draft we included some definitional material in
the enumeration of categories. In the interest of simplifying section
1 and making it more readable, we have placed the definitional ma-
terial relating to this as well as to other sections in a special section
on definitions--section 54 of the bill. In addition, we have included
a definition of "motion pictures," in accordance with a suggestion
made at our Panel meeting, to make it clear that motion pictures are
not limited to films but would include, for example, such things as
video tapes. You will find in the definition section definitions of
"literary works," "pictorial, graphic, and sculptural works," "motion
pictures," and "sound recordings."

Turning to section 2, here itgain we had no intention of changing
the substantive effect of what we had in the preliminary draft. This
section relates to the extension of copyright protection to "compila-
tions and derivative works." We have rearranged some of the provi-
sions in the preliminary draft, but without any intention of changing
the meaning, and we have placed in section 54, the definitions section,
the definitions of "compilations" and "derivative works" that for-
merly appeared in the preliminary draft in section 2.

WAWumHm. In section 2(a) there is a clause reading, "... protec-
tion for a work employing pre-existing material in which copyright
subsists is available only to the extent that such material has been used
lawfully." Now, if a work consists one-half of original materinI, one-
fourth of pre-existing copyrighted material used lawfully, and one-
fourth of pre-existing copyrighted material used unlawfully, this
clause would seem to mean that you could only get copyright protec-
tion in one-fourth of the work and not in that part of the work which
is original. I suggest that that clause should read "... protection for
a work employing pre-existing material in which copyright subsists
is not available as to any portion thereof using such material
unlawfully."

SARGOY. While definitions are being discussed here, I would like to
refer to the definition of "motion pictures" and make a comment sim-
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ilar to that which Horace Manges made yesterday in respect of the
definition of "literary works" and the use of the phrase "such as
books, periodicals, manuscripts, or film.. ." The definition of "motion
pictures" includes the phrase "such as films or tapes,..." I think it
would be much preferable if we used "including but not limited to."
My feeling is that "such as" is an invitation to the ejusdem genmra
rule, while I think the other phrase would clearly show an intention
not to have it construed that way. Motion pictures may possibly in
the future be made on wire or by many other means that we don't
know about.

KAmINsTEIN. I should indicate that the definitions, of course, will
be reconsidered with the rest of the bill, and that in the form in which
it will be resubmitted to Congress in January the definitions will
probably come at the beginning rather than at the end, in accordance
with preferred legislative draftsmanship. We had special permis-
sion to have the bill introduced in this form, because it follows the
pattern we followed in the preliminary draft. The final bill will be
broken down into parts or chapters, as the present law is.

EvAns. Robert Evans, Columbia Broadcasting System. With re-
spect to section 2(b), it states that copyright in a derivative work ex-
tends only to the material contributed by the author, as distinguished
from pre-existing material that he may have employed. In the defi-
nitions in section 54 we are told that a sound recording is a derivative
work. I have this question for the Copyright Office: in drafting the
bill, did you consider what material a phonograph record company
contributes to a sound recording; and is it the intention of the Copy-
right Office to recognize neighboring rights by implication? Thank
you, Mr. Chairman.

KAmN8TEITN. Mr. Evans, I would like to leave that question for a
more extensive discussion under section 10. However, I think it is
obvious that we did not intend to cover neighboring rights in the
usually accepted sense in this bill.

Section 3 deals with the questions of national origin and protection
of works originating abroad, and I would like to call on Barbara
Ringer to speak on that section.

RirGoER. In the preliminary draft of section 3 distributed in Janu-
ary 1963, the Office offered two alternatives concerning the protection
of works of foreign origin. Under Alternative A, protection would
have been available without regard to the citizenship or nationality of
the author, the domicile of the author, or the place of first publication,
but the President would have been given discretion to withhold or
limit protection with respect to works originating in certain countries.
There was some support for this proposal, but it appears that the
definite consensus was in favor of Alternative B, which with some
relatively minor changes has become section 3 of this bill.

51-874-65-----4
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Under section 3 protection would be granted to unpublished works
without regard to the nationality or domicile of the author. Pub-
lished works would be protected if: (1) the author is a citizen or
domiciliary of the United States or of a country with which the
United States has established copyright relations by virtue of a treaty;
(2) if the work is first published in the United States or in a U.C.C.
country; or (3) if the work is covered by a Presidential proclamation.

You will note that, under subsection (b) (4), the President may issue
a proclamation extending protection under this act without regard to
reciprocity. In other words, even if you have a country which does
not grant protection to American authors or does not grant equivalent
protection to American authors, the President could , stin find it within
his discretion to grant protection if it is in the national interest.

Note also that, although the preliminary draft referred to stateless
persons, they are not mentioned specifically in this draft. The thought
here was that the effect of this bill would be to make domicile much
more important as a criterion of protection than it is under the present
law, and that as a result most stateless persons would be lumped in.
Our assumption was that protection for stateless persons who are not
domiciled in a country with which the United States has copyright
relations is more or less an accident under the present law.

I would like to comment on one question raised at the meeting of
Committee 304 of the American Bar Association which was held on
Monday, Tuesday, and Wednesday of this week. The question w-.3
why, under subsection (a) of this section, unpublished works should
be protected without regard to the nationality or domicile of the
author. The point was made that, for example, if a work by a Russian
author is performed widely in Russia or elsewhere but never published,
the United States would be obliged to give protection to that work
under this subsection. A vote was taken at that meeting, and there
seemed to be a pretty clear-cut consensus in favor of combining sub-
sections (a) and (b) of this section.

I am not saying that it would be impossible to do this, but I would
like to point out that the technical difficulties of doing it would be
overwhelming. Under subsection (b), which refers to published
works, you have a fixed point of time at which to establish the status
of a work: namely, the date of first publication; if such-and-such is
true on the date of first publication, the work is either protected or
it is in the public domain. Under subsection (a) you have absolutely
no point of time at which you could fix the status of the work.

I would also remind you that, under the U.C.C., we are obliged to
protect works of U.C.C. nationals and works first published in U.C.C.
countries. Suppose, for example, that a work of a Russian national is
not protected in unpublished form; if that work is then first published



in a U.C.C. country, we would be obliged to protect it. You would
then have a very peculiar situation that would require the most intri-
cate and complicated drafting to try to work out, and I am not sure
you could even do it satisfactorily. I would also remind you that it is
the general assumption that these works are now protected fully under
the common law of the United States, and in my opinion, if you es-
tablish a criterion of citizenship for unpublished works, you would be
introducing something that doesn't exist under the common law now.

KAMNSTEI. I might add that we have consulted with the State
Department on this particular provision, and that Harvey Winter,
who is here today, can speak for the Department.

DUBIN. Joseph Dubin, Universal Pictures. Barbara Ringer has
expressed the comments that were raised at the meeting of Committee
804. I have very little to offer except just a few notations. Under the
U.C.C. and under the Berne Convention, unpublished works are pro-
tected if they are works of nationals of those countries. There appears
to be no logical reason why the same provision should not apply here,
and I see no reason why it could not be put into that form.

There's no objection to the work of a Russian national, when first
published in a U.C.C. country, being protected in the United States.
There would likewise appear to be no reason why the unpublished
works of nationals of a particular U.C.C. country should not be pro-
tected as far as the United States is concerned. But there is one greater
objection that I see to giving protection without regard to the na-
tionality or the domicile of the author, and that is that, under this
clause as it reads, we would be giving protection to the works of a
national of a country when he might not be getting protection for his
own works in that particular country.

For example, in Russia there is no right of translation. Therefore,
if there is a translation without the consent of the author in Russia,
that translator has no obligation as far as payment to the author of
the original work is concerned. We would be protecting that in this
country when there would be no protection in Russia.

The application, as far as a national of a particular country is con-
cerned, could be made very, very evident under clause (4) of subsection
(b) ; the President could within his discretion apply the provisions of
this law. I would recommend strongly, therefore, that unpublished
works be placed within the same category as published works as far as
protection is concerned.

TUCKER. I have what is primarily a question. I am opposed to the
granting of copyright to Government agencies or to the Government
generally, and for that reason I would appreciate your touching briefly
on the provisions of section 3,(b) (3), granting protection to the United
Nations and the Organization of American States.
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KA.UNsTsIN. That protection is required by the Universal Copy-
right Convention.

TuCKE. I suspected as much, but I just wanted to be sure.
SAoor. I would see no reason why we should not take subsection

(a) as it is. As I understand it that has been our existing common
law for perhaps over a hundred years under DeWitt v. Pa/mer. We
protect the personal property of any person of any nationality in this
country, except only in times of war when we declare him an enemy
alien. I think we would protect under common or State law the unpub-
lished works of Russians now. I see no reason for departing from that
particular policy, particularly if it's going to raise the type of compli-
cations that Barbara Ringer points out.

KAmzNSTmw. I think this would also have an effect on American
citizens who own derivative works and who are using them in this
country.

Wxwm . Harvey Winter, State Department. We have no particu-
lar comments to make, Mr. Kaminstein, except to say that section 3 in
its present form, we believe, will give the Government the flexibility to.
deal with various matters such as our relations with the Soviet Union
in the copyright field.

KARP. Mr. Kaminstein, I would also urge that section 3(a) be re-
tained in its present form. I think that the device of retaliation has
only a limited effect on Russian foreign policy. I think that it is an
extreme penalty to put upon Boris Pasternak: to deprive him of pro.
tection here because he happened to be born in Russia.

I think that we shouldn't lose sight of the fact-a fact which I be-.
lieve was pointed out by you and other members of the Panel in the past
three days--that this section would work an effect not only on Russians
or Red Chinese but also upon the nationals of many of the new emerge.
ing nations in Africa. I think that a generous policy of protection by:
the United States for the work of nationals and domiciliaries of these
new countries will encourage them to come into the international copy-
right community. I think a policy of non-protection will work no good
at all.

KAxiNsva c. Section 4 deals with the question of copyright in U.S.
Government works, and I would like to call on George Cary to preswit
that.

CARY. Perhaps one method of doing this would be to give you briefly
some indications of how the present bill differs from the present law in
title 17, and then to indicate some of the issues that have come up in the
recent Committee 304 meetings.

Basically, the present section 4 of the bill retains substantially whbtt
is now in section 8 of title 17, with a few additions. For example, it is
still provided generally that the Government cannot obtain a copy-
right. The right of the Postmaster-General to obtain copyright in
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certain of his publications again is retained. The use by the Govern-
ment of a copyrighted work is stated in title 17 not to be an abridg-
ment o r the copyright, and that is retained. The present bill makes no
mention of the status of unpublished works, and this matter is also not
mentioned in title 17.

There are also a few differences. You will find that in subsection
(e) the bill contains a definition of a "work of the United States Gov-
ernment," while title 17 contains no definition. The term is defined in
the bill as "a work prepared by an officer or employee of the Govern-
mejit as part of his official duties."

In title 17 there is a provision indicating that the Government can-
not use a work without the consent of the author. This is tied in with
the sentence which indicates that the use of that material will not result
in any abridgment of the copyright. The bill does not include this
particular provision in so many words, although it is intended to be
there by implication.

One of the major differences between the bill and title 17 is that
section 4(c) of the bill provides a method for the Government to ob.
tain a copyright in some of its material in exceptional cases. Under
the bill, the Government may obtain a copyright where, "because of
the special nature of the work or the circunmstances of its preparation,"
copyright will result in a greater dissemination or will otherwise be
in the public interest.

The bill provides that an officer appointed by the President shahl
establish regulations which will lay down the ground rules, and then
the head of each agency will act upon these ground rules and deter-
mine whether or not a particular work should be entitled to copyright
under this provision. Then this agency head must publish, presum-
ably in the Federal Register or elsewhere, a statement of the basis for
determining that this particular work falls within the regulations.
It is intended that under this provision each agency is going to have
to exercise some care in determining wbat works will be copyrighted,
and that this will prevent the wholesale, indiscriminate use of
copyright.

Now, taking up a few of the points that were raised in the Committee
304 meeting, one of the points was whether or not the word "pub-
lished" in section 4(a) of the bill should be deleted so as to provide
that unpublished material as well as published material may not be
copyrighted. The reason we left in the word "published" here is that,
under the construction of the present title 17, we believe that unpub-
lished works are not subject to this proscription.

Another item that came up in the meeting was the matter of the term
of the Government copyright under subsection. (c). There was some
indication that there was no real way of determining wlht the term
of the Government copyright would be. However, I suggest that,
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under the definitions in section 54, a Government work in most in-
stances will fall under the definition of an "anonymous work," which
is "a work on the copies or phonorecords of which no natural person is
identified as author." If you look at Government publications, very,
very seldom will you find an author's name mentioned, so within the
definition this will probably be an anonymous work, or, if not, a work
made for hire. In either case, the term of copyright under the bill
would be 75 years from publication, which would be the normal term
of most Government copyrights. In the rare case where a Govern-
ment publication does contain the name of an author and was not mado
for hire, then presumably the life of the author and fifty years would
be the basis of determination. However, these cases are very rare, and
we don't see any real problem there.

There was a suggestion in the Committee 304 meeting that smbsec-
tion (c) might contain a specific statement that Government copyright
should be limited to fifty years from publication. I doubt if there is
any real need for this. I think the term would be 75 years from pub-
lication in most cases, and I see no particular reason for making any
great distinction in term since in all probability these cases are not
going to be too great in number.

There was also a brief mention made in the Committee 304 meeting
of the question of who is to administer this provision. Some prefer-
ence was expressed for having the entire work of administering this
provision handled by one administrative agency rather than leaving
it to the head of each agency under regulations. This is a matter
about which, I think, there may be some doubt within the Government
itself, and further consideration of course will be given to all of these
possibilities.

KA NSTim. Personally I may have some disagreement with
George on the question of term. In the usual Government work I
have assumed that the term would be 75 years from publication rather
than the life of the author. We may be thinking of different kinds of
works but this question should be clarified.

ROsENFELw. Let me first say that on this particular item I am going
to speak as an individual and not in the capacity in which I shall later
speak on other items. In that respect, in this particular area I dis-
agree vigorously with section 4, and regard it as a retrogression from
the present law, which I prefer.

First of all, with respect to subsection (a) as to unpublished works:
this, it seems to me, flies in the face of the very purpose of the act
under subsection (a), which is to promote the public availability of
works. Giving the Government the right to copyright unpublished
works is an incentive to non-publication and, therefore, to withholding
the work from the public.
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Mr. Cary has indicated that 75 years is the period from publication.

I call your attention to the fact that the same section says that the term
is a hundred years from creation, and that would cover unpublished
works. Mr. Cary has said that there was no particular reason for
changing the present law on this. Therefore I suggest the elimina-
tion of the limitation to published works.

Secondly, with respect to subsection (c) permitting copyrighting of
certain Government works, I respectfully suggest that this is a delib-
erate and patent device to evade and vitiate the basic principle of non-
copyrightability. When "Editor and Publisher" editorialized on this
particular kind of provision it said, "If the basic principle is a good
one, then why water it down with exceptions and open the way for its
destruction ? No one needs a crystal ball to foresee the abuses to which
such an exception can be put." In many respects the bill is worse in
this section than the preliminary draft, because the draft would have
given the right to an independent agency to make the determination as
to when such exceptional cases could be copyrighted. Here, in the bill,
you ask the fox to guard the chicken-house. This is not customarily
the way of protecting chickens.

Section 4(c) also purports to make the public interest a considera-
tion, but does not permit the public to speak on the issue. This is done
hush-hush. Why ? I call to your attention that the Senate just the
other day, in approving a Freedom of Information bill, dealt precisely
with this issue of the public interest. The Committee said that the law
which now authorizes the withholding of information in the public
interest contained a restriction so vague that it has been abused by
merely withholding information which would embarrass some
bureaucrat.

Ladies and gentlemen, we have here not the customary author, but
the United States Government, the very party against whom the first
amendment was designed as a protection. Freedom of press is not
subject to sale because it is for the convenience or the expense of the
Government to do otherwise. Therefore, I recommend the complete
elimination of section 4 (c).

In connection with section 4(e), the definition of a "work of the
United States Government," I commend the Register for an effectively
superior definition of the bill over the preliminary draft. I regret to
say that I think we can do better, and that the Register himself has
done better. Without expanding on this particular point I recom-
mend that the definition that is used for private employees be used for
public employees. Therefore, the terminology in section 54 should be
used rather than that in section 4.

One final matter. The section ignores completely one of the major
problems in this area today: the copyrighting of works which result
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completely or wholly from Federal contracts under which the work is
prepared. Failure to deal with this situation leaves a gaping loophole
for deliberate evasion. We are dealing here with other people's money.
When the Government commissions a report at public expense, why
should a private producer have a private monopoly control over it I It
is not merely a question of law or policy, but also of public morality.

For these reasons I recommend substantial amendments and dele-
tions in section 4. Lacking these changes I urge the retention of sec-
tion 8 of the present title. I should appreciate the privilege of sub-
mitting my full statement.

KAMISTEIsN. We will put the entire document into the transcript.

Section 4 [Government
Publications]

H.R. 11947
S. 3008

Statement by

HARRY N. ROSENFIELD, ESQ.,
Washington, D.C.

before
Panel of Consultants to Register of Copyrights

New York, N.Y., August 6,1964

I speak, as an individual, in opposition to Section 4 of H.R. 11947
and S. 3008, dealing with copyright in publications of the U.S. Gov-
ernment. The provision is a serious retrogression from the present
law, 17 U.S.C. 8 which is far preferable to the proposed section.
1. Subsection (a) provides that there may be no copyright "for any

published work of the United States Government." In the light
of Section 3(a), the above-quoted language from Section 4(a)
ostensibly permits copyright of all unpublished Government works
which, if published, would not be copyrightable under Section 4 (a).
The provision authorizes even fuller monopoly than if you permit
Government copyrighting of its published works as proposed under
Section 4 (c). This flies in the face of the very purpose for denying
copyright to Government publications, i.e, public availability.
Giving to the Government the right to copyright unpublished
material is an incentive to the nonpublication of such material and
therefore to withholding the work from the public.

Such objectives as have been urged as the real justification for this
proposal have no place in general copyright legislation:

(i) It may be perfectly legitimate and desirable for the Government to
protect unpublished material from misuse and premature disclosure.
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But this laudable objective does not require copyright monopoly; under
existing laws, it can be achieved simply through effective personnel ad-
ministration by an employer agency.

(U1) In common with all other citizens, I rejoice in the Library of Con-
gress's effective efforts to build up a manuscript collection of unpub-
lished works. If restriction is necessary here, why not provide it in
direct specific terms rather than by general language which brings in
other (and presumably unintended) material in evasion of the basic
principle?

As valid as these two limited objectives may be, they do not justify
the unwarranted, indefensible and inconsistent provision of Section
4(a) which would allow the copyrighting of unpublished works of the
U.S. Government where such works, when published, are not
copyrightable.

For the aforesaid reasons, I recommend deletion of the word "pub-
lished" in Section 4(a) ... and in Section 4(c) ... and the neces-
sary conforming changes elsewhere.
2. SubNeotion (o) is a patent device to evade and vitiate the basic prin-

ciple of noncopyrightability of U.S. Government publications
presumably announced in Section 4(a). As Edior and Publisher
editorialized on September 2,1961: "If the basic principle is a good
one, then why water it down with exceptions and open the way for
its destruction ? No one needs a crystal ball to foresee the abuses to
which such exceptions could be put." Public evidence in the last
few years and the Register's own Report to the Congress in 1961
have shown how many government agencies have violated the pres-
ent more rigorous "no copyright" rule by copyrighting or permit-
ting the copyright of admittedly "Government publications." The
political, organizational, personal and lobbying jockeying that
would result in the so-called "exceptional cases" would make a
shambles of the so-called basic principle. The current bill is even
more undesirable in this regard than the Register's last previous
draft which would have given to an independent agency the author-
ity to determine when such "exceptional cases" prevailed. Under
the present bill, the authority is given to the producing agency, to
the very ones which have been at fault, even now, in egregious and
admitted evasion of law. One does not ask the fox to guard the
chicken house against marauders, and one should not ask the very
agencies which, in violation of the current law, are offenders
against the public interest to decide when a particular publication
is copyrightable in the public interest.

It is also curious that Section 4(c) purports to make "the public
interest" a consideration in such determination, but nowhere assures
or permits the public any right to be heard, or even to be advised,
of such matters. While regulations are provided for, no assurance
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is given of notice and opportunity to be heard for those who might
oppose possible abuses against the public interest. Why the "hush-
hush" approach to the public interestI

Many of the so-called justifications for this extraordinary device
either overlook or ignore the unique constitutional aspects in-
volved in a work produced by the Federal Government. We have
here not the customary author, but the Government, the very party
the First Amendment of the U.S. Constitution was designed to
guard against. As I said before this Panel in January of 1963,
Freedom of Press is not subject to sale because it presumably might
save money for the U.S. Government, nor even because it is inex-
pedient for the Government. The constitutional guarantee of Free-
dom of Press is directed against the Government and is designed to
protect the American People's right to know what their Government
is doing. It is irrelevant that the commercial copyrighted publica-
tion may be nicer looking, or more widely publicized, or that the
document, once in the public domain, may be misquoted or sensa-
tionalized. The Constitution establishes a higher principle of
values than "substantial savings to the United States Government."

Therefore, for reasons of policy, practice and constitutional prin-
ciple, I recommend complete elimination of Section 4(c) fronvthese
bills.

3. Subsection (e) attempts to define the term "work of the U.S. Gov-
ernment." The Register is to be commended for developing a defi-
nition superior to that in his last prior draft, but I feel impelled to
suggest that further improvement is not only possible, but is also
necessary in the public interest.

A "work of the United States Government" is defined in Section
4(e) as

"a work prepared by an officer or employee of the United States Gov-
ernment as part of W official duties." (emphasis added)

I prefer the current construction by the Copyright Office of the
present law, which is:

"any work produced . . . within the scope of his employment." (Reg-
ister's Report of 1961, p. 131.)

This phrasing consists of legal terminology that has often been
subject to judicial and administrative construction, and no special
valid reason has been adduced for changing it. As a matter of
fact, Section 54 of these bills . . . define "work for hire" in the
same terms (i.e, ". . . within the scope of his employment
. 6 ") as above suggested. There is no reason why this con-
cept which is identical so far as this issue is concerned, should
be differently defined in Section 4 and in Section 54; I recommend
the Section 54 terminology be used, on this point, in Section 4.
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If for some reason, the above proposal is not acceptable, and
it is desired to use the language "as part of," rather than "within
the scope of," then I suggest that the bill be amended to comport
with language which appears in the Administration's bill enacted
in September, 1960, 28 U.S.C. 1498(b) (second proviso), P.L. 8C-
126, as follows:

"... . work prepared by a person while in the employment or service
of the United States, whore the ... work was prepared as a part of

the official functions of the employee, or in the preparation of which
Government time, material, or facilities were used . ..

This is not new language; it is already in statute affecting copyright
of government publications. Its adoption instead of the present
language of Section 4(e) of the draft would provide consistency.

An additional matter merits consideration. The section ignores
one of the major problems in this area today--the copyrighting of
works which result completely or wholly from Federal contracts
under which these works are prepared. If a Federal employee
writes a document within the scope of his duties, or even "as part
of his official duties" the work can not be copyrighted under present
or under the proposed law apart from "exceptional cases." But if,
for example, that employee resigns and obtains a Federal contract
to prepare precisely the same document, the law is silent and the
draft presumably would allow copyright. Failure to deal with
this situation leaves a gaping loop-hole for obvious and deliberate
evasion. There are quite a number of private organizations whose
whole, or substantially entire, rai'on d'etre is vi'e preparation of
reports for Government agencies on direct order. I recognize that
there are arguments both ways on this question, but I strongly urge
that it be dealt with. Anything less than this would be substantial
mockery of the problem in view of the already substantial and ever-
growing proportion of government funds that are expended on
research. We are dealing here with "other people's money." When
the Government commissions a report at public expense, why should
a private producer have private monopoly control over itI This
is not only a question of law, and of policy, but also of public
morality.

For the above-indicated reasons, I believe that the public interest
requires substantial amendment of Section 4 as indicated. Lacking
such changes, I recommend retention of the present provision of
law, 17 U.S.C. 8.

KAY. I urge the inclusion of unpublished as well as published
works in section 4(a). A very large number of important govern-
mental pronouncements are made orally after the work has been
placed in manuscript; it is therefore in tangible form but has not been
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published. Under the bill, for the first time, all of these works will be
entitled to automatic statutory copyright. The precedent established
by the present law, therefore, does not help us. The public interest
in the immediate dissemination of such oral pronouncements makes it, I
think, essential that unpublished works should also be included in
section 4(a).

SoHrrm. I think that in its present form the section raises two
serious constitutional problems other than the basic first amendment
policy problem. In the first place, section 4(c) probably constitutes an
unconstitutional delegation by Congress. It is not sufficiently set forth
what the criteria for the exercise of the right reserved shall be.

Secondly, in the light of the criminal penalties, there would prob-
ably be a problem as to unconstitutional vagueness in that a person
infringing and charged with criminal infringement could not tell
from the law under what conditions the Government is entitled or is
not entitled to copyright.

Finally, in general, I am particularly opposed to the granting of
any copyright in Government works, more or less on the grounds
already stated.

M&waO. Horace Manges, American Book Publishers Council. Mr.
Rosenfield states that he speaks as a private citizen in this matter, and
no doubt he does. However, I believe that he is also counsel for the
Public Affairs Press of Washington, D.C., which has a slight interest
in this situation. From the attack that Mr. Rosenfield has made here
and from my cursory reading of the New York Titms this morning, I
take it that in the bill entitled H.R. 11947 "H.R." does not stand for
"Harry Rosenfield." [Laughter]

This section, Mr. Kaminstein, is a matter of crucial interest to the
book publishing industry. It is one that affects a very large segment
of the industry. I heard this subject debated in an American Bar As.
sociation committee during the last couple of days and I limited my
remarks there because I had in mind that I was going to speak again
here. I now ask permission to give these views because at the end
of Mr. Rosenfleld's statement, after I had spoken, he said, "I want
facts." Now I would like to give him some facts. And I think it's
very important that the non-partisans and the more objectively-minded
people here get those facts, since I represent interested parties and
Mr. Rosenfield represents interested parties.

Since World War II, primarily as the result of tremendous increases
in Federal expenditures for research, this matter has become of even
more importance. The great majority of research in many fields of
medicine and in many areas of physics and mathematics is now sup-
ported by the Federal Government. The question of publication policy
with respect to the results of such Governmentally-supported or
subsidized research really determines the whole question of how ad-
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dancing knowledge, in these crucially important areas, shall be repro.
dluced and disseminated. And this in turn depends on questions of the
availability of copyright for publications in this field.

We believe that in this section the Register has made a notable con.
tribution toward solving a difficult problem and that he has solved it
very objectively. There are four reasons for the position that we think
should be taken here.

First, publication by the Government may be less effective as a
means for the dissemination of information. The Government Print.
ing Office is a highly efficient instrumentality for the dissemination of
pamphlets dealing with policies of the Government in their local areas.
However, that Office does not have tlhe means or the authority to
achieve an effective job of book publication and book distribution.
Works issued through the Government Printing Office are rarely re
viewed in the standard review journals. That Office has no salesmen
for distribution and no funds for general advertising. In general, its
entire mechanism is one of a service not of a sales-promotion character.
This is entirely as it should be, but it does necessarily limit the effective.
ness of the staff of the Office in achieving the dissemination in printed
book form of the results of research.

This is made evident, for example, in the case of the basic report .on
atomic energy issued shortly after the announcement of the first com-
pletion of the atom bomb. This report, was prepared for the Atomic
Energy Commission by Professor Smyth of Princeton, and the report
was published by the G.P.O. in an inexpensive paperbound edition.
In spite of the intense public interest in this matter, we understand
that the G.P.O. edition sold about 40,000 copies. In order to achieve
a larger sale the Princeton University Press undertook to issue a hard-
cover edition of the work and a more expensive paperbound edition.
In spite of the fact that the Princeton Press editions specifically called
attention to the availability of the cheaper Government edition, as it
did in its advertising, they sold well over 125,000 copies.

Similar examples could be cited, especially the examples of the his-
tory of the Army and the history of the Navy in World War II. It
may often be the sound judgment of Government agencies that a more
effective dissemination to the appropriate public of scientific informa-
tion in which the Government has an interest can be obtained only
through private publication.

Secondly, Government publication may involve an unnecessary
expenditure of Government funds, and indeed may be so costly to the
Government agencies concerned that the publication of an important
book may be impossible unless it can be privately done.

I want to call attention to another specific example, where the bur-
den of publication can be quite heavy to a Federal agency. Recently
in the case of the Radiation Laboratory series, published by one of
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the leading book publishing firms for the Office of Scientific Research
and Development, we had a total expenditure for producing the book,
paid out by the publisher, of over $1,200,000. In addition, the pub-
lisher paid the Government royalties of $270,000, and the estimated
Federal income taxes derived from the profits from the sale of the
series amounted te P bout $125,000.

Thus, the result of private publication was to save the Government
an expenditure of over $1,200,000, and to generate for the Government
revenues of over $400,000. This total savings to the Government of
over $1,600,000 is, of course, several times as large as any revenue that
would come to the Government Printing Office from the sale of over-
run copies.

Thirdly, the Government agency may not have a reason for the
publication of research that it has helped to finance.

And fourthly, it is undesirable for the whole flow of information
to the public in broad fields of critical knowledge to be totally subject
to Government policy and interest in publication, which would be the
case if the only possible publication of governmentally-supported or
subsidized research is by Government action through the channels of
the Government Printing Office. Private publication is difficult if
not impossible unless the publisher, who is required to make an invest-
ment that may run into tens or hundreds of thousands of dollars for
composition, printing, and other additional costs, is protected against
competition from other publishers issuing the same document and
from photo-reproduced piracy of the series he has produced. Impor-
tant private investment in the dissemination of research can take place
only under the legal protection of copyright.

I just want to say one more thing. It has been argued that copy°
right by the Government would be a means of creating censorship.
Copyright under this section could be obtained by the Government
only in the case of publication, and once that has taken place the in-
formation disclosed can be used by anyone, even though the particular
words in which it is expressed cannot.

PrrmtsoN. John Peterson, General Counsel of the Christian Science
Church, but I am speaking in my capacity as a member of Committee
804 of the American Bar Association, the Committee on the Program
for General Revision of the Copyright Law. These are just two
minor points having to do with drafting, but I think it well to have
them in the record. One has to do with section 4(e), which is a
straight definition. It would seem advisable to have this combined
with the other definitions which are now in section 54, and I think later
most appropriately to appear at the beginning of the act.

Secondly, having to do with the term of copyright of Government
publications, the fact that there can be any misunderstanding among
the drafters of the act, however slight and however quickly composed,
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would indicate the advisability of specifically covering the point in
the section, and I respectfully suggest that this be done.

Gosma.r.L. Charles Gosnell, the American Library Association. The
American Library Association has taken a position in opposition to
having copyright for Government publications, and this would, of
course, extend to unpublished material as well. I find myself con-
fused this morning, because there are some publishers who can make
money on Government publications without copyright and there are
others who cannot. I would suggest that there must be ways of re-
solving this, but the basic principle on which the American Library
Association stands is that works compiled at Government expense
should not be restricted in this fashion.

ScixULAN. I will speak only in the capacity of a copyright lawyer.
To me it seems as though there is some misconception of what copy-
right is, how it works, and what it is all about. Under Calzaglum v.
Myers, the States have a right to secure copyright. That goes back
a century. Now I don't know of any State of the Union of all the
fifty States which has harmed the public interest by copyrighting its
statutes and securing copyright on court reports. The Secretary of
State of a State secures copyright on reports of the court decisions, the
court opinions, and large publishing companies engage in publishing
the opinions of the District Courts, Circuit Courts, and the Supreme
Court. That process does not suppress anything. As a matter of
fact, I think it makes more reports available to lawyers. Copyright
has not discouraged the publication of these reports. ', the contrary,
encouraged it.

I agree with Mr. Manges that the copyrighting of a public document
does not suppress it. The fact that it's published makes it public, so
where can the suppression be I One may not be able to print the copy-
righted document in full, but one may talk about it, tell about it, and
tell what it says.

When you come right down to it, what does copyright protect?
Copyright enables the Government to prevent distortion. That is one
of the elements of the copyright philosophy. If anyone reprints
something, he must reprint it the way it is; otherwise there is the risk
of distortion of a Government document. To the extent that unpub-
lished works are included, I should judge that there exist secret docu-
ments, or documents which involve public security, which should be
protected against unauthorized use as well as distortion. The fact
that Crown copyright is recognized in Great Britain has not subjected
the British public to any great detriment.

When you come right down to it, if one appreciates the nature, ex-
tent, purpose, and effect of copyright, there cannot be any objection to
this provision. Copyright protection stimulates publication. Copy-
right is intended to stimulate and increase communication. If the
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Government can induce people to print books and distribute them
generally and make a profit on them, that's exactly what we should
want to accomplish.

Aw=ao. Douglas Anello, National Association of Broadcasters. I
must join the gentleman from the American Library Association,
because at this point I am becoming a little confused. With due re-
spect to my brother lawyer, Mr. Schulman, I don't understand how
a copyright statute can either prevent or stimulate distortion. Cer-
tainly, if a person copies it exactly, this would be a copyright in-
fringement if he doesn't have permission. Actually, then it would
seem to me that quite the reverse would be true: that copyright might
tend to cause people to distort, and thereby possibly eliminate any
liability for copyright infringement.

Secondly, broadcasters are a news medium. We are constantly ap-
pearing before the Congress in order to liberalize the statutes dealing
with restricting material. We want wider coverage of Government
affairs. I am fearful that section 4(c) in effect negates the principle
of section 4(a). Thus we believe it would be possible, under the
guise of copyright protection, to embark upon a certain amount of
censorship.

This is no criticism of Government workers; I was formerly one my-
self, and I know they are honorable men and women. But there could
be occasions when I believe that resorting to copyright might be an
excellent way of keeping certain materials from the public in news
reporting.

L.NDEN. Bella Linden, American Textbook Publishers Institute. I
agree with Mr. Schulman that copyright does help prevent distortion.
If a literary property is under copyright, the license to reproduce or
copy it calls for the copier or reproducer to copy it as is. It does not
permit him to create a derivative work unless expressly so authorized.
Therefore, a copyright, under special circumstances, of Government
publications would result in licensing the copying and dissemination
of the material as is, and not by abridgments or condensations that
may result in distortions.

There are two portions of section 4(c) which I would like to call
to the attention of those individuals who fear that section 4(c) does
not set forth sufficient standards upon which special circumstances
could properly be based by a Government agency head, and also of
those people who fear, as Mr. Gosnell does, that riis would help cer-
tain publishers make money, whereas other publishers find they can
make money without copyright of Government material. I have
reference to ... [the statement in subsection (c)], under which the
sulrniulf is uppliuable unly if "it is 'determined that copyright pro-
tection would result in more effective dissemination of the work or for
other reasons would be in the public interest." Therefore, the special
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circumstances would have to be such that there would be a proper
determination that this would serve the public interest.

I call attention further to [the statement] which sets forth that the
basis for the agency findings that this would result in greater dis-
semination of the work or that it would be in the public interest
would all have to be set forth in a published statement. Those people
who fear abuse would thus have a double protection. One would
be the psychological compulsion that a Government agency head
would not be likely to set forth in a published statement reasons that
would obviously subject him to personal attack. Another equally
practical reason is that the published statement could be used to
challenge the propriety of the claim to copyright in a specific Gov-
ernment publication.

KAmnsTmIN. May I say that, as dear as the entire field of copyright
law is to all our hearts, I know of no subject on which anyone would
sooner speak than that of Government publications. I urge you to
limit the discussions in view of how much we have to cover else-
where.

Emmucj. This is a very minor point, and possibly I am seeing a
hobgoblin where none exists. Section 4(d), which I think has not been
referred to, seems to me perhaps to be capable of misunderstanding. It
does not talk about publication of a "published work of the United
States Government," as the work is described up in... [section 4(a) ]
but it simply says, "Publication or other use by the United States
Government of any material in which copyright is subsisting ... "

(which I take it might be read out of context to apply to any other
work of any other author) ". . . does not authorize further use or
appropriation of the material without the consent of the copyright
owner." Thus, this implies that the Government may use, without
the consent of the copyright owner, some works not prepared by a
Government employee at all.

KAmINSTEiN. This is a protective device for authors. If the Gov-
ernment uses the work without permit. t, n it is subject to an infringe-
ment action. What this means is that, whether the Government has
permission or not, someone else cannot claim the right to use the work
simply because it has appeared in a Government publication.

JACKSON. I am speaking as a member of the copyright bar, and I
just wanted to address myself to one point. That was the statement
which I understood to say that copyright doesn't prevent distortion,
and in fact encourages it, in that it permits copying with distortions
without liability. I wanted to go on record as saying that I don't
think that that is correct under the present law, and I don't think that
it's correct under the law as it has been proposed.

JABLOW. Richard Jablow, Counsel for the Writers Guild of Amer-
ica. I would urge that in section 4(d) there be an affirmative state-
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ment to the effect that the United States Government may not use or
publish copyrighted material without the express consent of the copy-
right owner. I disagree that there is such a compelling implication
in the language as written.

PHIE. Harriet Pilpel, Society of Magazine Writers of America and
Society of Magazine Photographers. I just want to ask whether
there was any reason for the difference in wording between subsections
(b) and (c) and, if not, to suggest a change. Subsection (b) refers
to "the whole or part of publications . . .," whereas subsection (c)
refers only to "in a published work." The problem of Government
publications which has come to my attention most frequently has been
the reluctance of people to permit an article which has not yet. been
published elsewhere to appear, for example, as part of a congressional
hearing because then it becomes an official record. I would therefore
suggest that the words "part of" also be included in subsection (c).

SIEnERT. Fred Siebert. At the moment I am representing the In-
land Press Association. As a news reporter I would find myself in a
position to make fewer errors or distortions in handling an uncopy-
righted Government document than a copyrighted one, since in the
latter case I might be limited to certain excerpts and would have to
paraphrase and put in my own words the contents of the document.

TUCKER. I would like to comment very briefly that, if it is a fact
that the United States Government Printing Office is ineffective, the
answer is not to give the Government a copyright but rather to design
new ways to make that part of the Government more effective.

We are told that it is too costly to take care of this problem except by
granting copyright to the Government and its various agencies. This
would be a single example where I think it would be wiser to spend
more money. We are told that a distortion might occur. I would
submit that the news media of the United States are entitled to report
in full what the Government says rather than to be limited to criticism.

Finally, I think that, whatever might be said in favor of granting
copyright to Government agencies, the disadvantages so far outweigh
the advantages that those who are now free to speak to the public
through the news media had best bring to the attention of those who
would grant copyright to the Government the fact that there is more
harm to be done than advantage to be gained.

KAMIN8TMIN. I turn now to section 5, one of the core sections of the
bill, dealing with exclusive rights, and call on Mr. Goldman to speak
to it.

GOLDMAN. Section 5 is the first of a series of sections dealing with
the exclusive rights that are comprised in copyright. Nd like to call
your attention first to the opening words of section 5: "Subject to sec-
tions 6 through 13, .. ." In short, section 5 specifies what the basic
rights of the copyright owner are, and then sections 6 through 13
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proceed to specify the limits of those rights and the exceptions to those
rights. In considering section 5 we must bear in mind that we're
speaking of the basic specification of the rights, and that these rights
are subject to the limitations and exceptions that we will be taking up
in turn in sections 6 through 18.

Section 5 to a large extent follows in substance what we had in the
preliminary draft. However, I do want to mention that in the pre-
liminary draft we set forth alternative subsections (c) of section
5; clause (4) of section 5(a) of the bill selects one of those alternatives,
and I'll come back to that in a moment.

Let me point out here a few of the changes in form, and there are
quite a few. In the opening clause we refer to "the exclusive rights
to do or to authorize any of the following: . . ." "Or to authorize"
is a phrase that did not appear in the preliminary draft. At our
Panel meeting it was suggested that we insert that phrase, and the
subcommittee of the A.B.A. committee that dealt with this matter also
suggested that this phrase be inserted. We have followed those sug-
gestions in the bill.

With respect to the enumerated rights, clauses (1) through (5), we
have recast the provisions of the preliminary draft to simplify the
language and simplify the statement of rights. We have not pur-
ported to change the effect sought in the preliminary draft.

But, coming now again to clause (4), thie preliminary draft pre-
sented two alternatives with respect to the right of public perform-
ance. One of the alternatives would have limited the right of public
performance of nondramatic literary and musical works to public
performances "for profit," which limitation is in the present law.
The other alternative omitted the "for profit" limitation, and instead
provided (in a section there numbered "8" and here also numbered
"8") for the exclusions from the public performance right with re-
spect to nondramatic literary and musical works. In short, instead of
the general "for profit" limitation, the approach here is to specify what
the limitations and exceptions are.

In the preliminary draft we had provisions with respect to the right
to exhibit pictorial, graphic, or sculptural works publicly. There is
no such express provision in the present law but, as in the preliminary
draft, we do have it in the bill. Here one of the limitations that we
had in the preliminary draft has been taken out of this section and
placed elsewhere, in section 7, and we'll come to that later.

With respect to the definitions, we have again tried to simplify the
complex language of the preliminary draft. In addition, we have
tried to include in section 5 some of the provisions regarding broad-
casting which we had covered in the preliminary draft in section 13.
That section became very lengthy and complex, and here again we
have tried to simplify and to cover the same general subject matter
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without any real change in result. Tile definitions aro changed some-
what in language; I don't think they represent any change in intent.

S.anooY. I would like to say that I am speaking here in my personal
capacity as an attorney who has been very active, particularly with
A.B.A. Committee 304, and who has been particularly concerned with
this matter of exclusive rights in the work of oire of itc special sub-
committees, Number 6. I want to say, first, that I admire the way iu
which the Copyright Office has simplified and framed this section. I
think it is extremely useful to use the definitions. It is possible that
the definitions may need some slight clarification, but the general
set-up and purpose is good. Of course, as you will note, you have to
go to the definitions for almost everything.

I would like to refer to clause (2) of section 5(a) . . . in connec-
tion with the exclusive right "to prepare derivative works based upon
the copyrighted work." 'Of course "derivative works" are defined in
the definitions, but the use of the word "works" is a little confusing.
It implies something tangible; and throughout the bill and throughout
the definitions the use of the word "works" implies something tangible.

Of course the definition was prepared in the sense of section 2,
providing that "derivative works" might be copyrightable, and of
course, in that particular connection, "derivative works" have to be
tangible because our Constitution requires that a work must be in the
form of a. "writing." However, here in the exclusive rights we are not
talking about copyrightability. We are talking about "infringabil-
ity," and it is entirely possible for derivative material to be prepared
which is not put into the form of any tangible work. A novel can be
dramatized into the form of a ballet or pantomime, and be rehearsed
and performed. Yet the dramatization may never be put into any
form of tangible medium in which it could be copyrighted. There are
ways of putting such dramatization into tangible form too; you could
film it or write its choreography in the special language of the ballet.

But what we are really talking about here in section 5 concerning
"exclusive rights" are "derivative utilizations" or "derivative appro-
priations." As long ago as 1911 the Supreme Court of the United
States in Kalem Co. v. Harper Bros., decided under the 1891 Act, held
that when the novel "Ben Hur" was unauthorizedly made into a motion
picture film and the motion picture film was concededly shown in 500
theaters, the Kalem Company was not liable for making the motion
picture film, upon an analogy to the old pianola roll case, While-
•Smith v. Apollo, because there was no visual identity between the films
and the pages of the novel. However, the Supreme Court of the
United States also held that, when the 500 theaters showed this motion
picture film upon their screens, they were unauthorizedly dramatizing
this novel in pantomime upon their screens and thus infringing the
exclusive right to dramatize a nondramatic copyrighted work. Thus
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the only liability of the defendant Kalemr Company, which made and
distributed the films, was as a contributory infringer to the pantomimic
and intangible dramatizations which took place on the 500 screens of
these theaters.

So I would suggest that in section 5, instead of using the term "deriv-
ative works," we use a term such as "derivative utilizations" or "de-
rivative appropriations" or some analogous type of word to express
that meaning.

I would like to say generally that this section is in accord with the
views of our Committee 304 hi its voting. I would like to point out
one other thing in connection with clause (3) of section 5(b), sub-
clauses (B) and (C) . . . In the original draft it was made clear, in
connection with broadcasting, that the language was intended to cover
among exclusive rights transmission by wireless by wires or similar
lines, or by any combination of systems. Those things have been taken
out. Perhaps they now come under clause (C) .0. .: "to communi-
cate a performance or exhibition of the work to the public by means of
any device or process."

But there is an element of confusion with the introduction of a new
phrase, ". . . otherwise than as a common carrier." Now if that is
intended to cover a company like A.T. & T., which passes signals along
by authority of the broadcasting station over wires, to other stations
or otherwise, I don't think it's necessary to protect A.T. & T. in Such
regard because they are not communicating to the public at all. They
are not broadcasting to the public or performing to the public. They
are merely a common carrier conveying signals from one authorized
source to another authorized place, not to the general public.

But what happens here, by the use of this language, is the possibility
that you are going to bring community antennas into an exempt cate-
gory, and there is a serious question as to whether this should come
in in this rather unusual way. I understand that community antennas,
which serve to amplify the signals and send them by wire to their sub-
scribers, are now making applications for regulation in certain States
as common carriers. Now that is a different situation entirely from
the telephone company. They are reaching the consuming public by
picking up and transmitting the signals. If they were doing so with
the consent of the broadcasting station, that is one thing; but they are
amplifying the signal and then over their wires sending it to the public
who are their subscribers and pay substantial fees for the service.

KA•,iNTEIs. Mr. Sargoy, I do want to say that the problem of the
language "... otherwise than as a common carrier" Was called to our
attention immediately after'the bill was printed, and we have discussed
this both with F.C.C. and others interested. We realize that there
have been some efforts to have community antenna systems designated
as common carriers, and we will make a further study of this situation.

1964 REVISION BILL 59



COPYRIGHT LAW REVISION

I would like to ask you to condense your remarks. I think we all
benefited from your very precise explanation of the subcommittee's
views during the A.B.A. discussions earlier this week, and I would
hope that they can be published as well as made available to us. How-
ever, there are so many people who want to speak on this section that I
would appreciate your finishing as soon as possible.

S.%RooY. I have nothing further to say, other than to suggest the
possibility of combining clauses (B) and (C) ... into a single clause,
with the addition of further clarifying language that will cover wired
communications that are diffused or broadcast.

KAmursl'mn. We understood, too, that you are suggesting partic-
ular language to the A.B.A. Committee, and we would welcome copies
of your suggestions.

SCMFFER. George Schiffer, N.C.T.A. We expect to file extended
comments concerning the community antenna position in due course,
and have already filed comments in the past which have been circulated
quite widely.

The conununity antenna position is a 'very simple one. There are
some three or four million people in this country who use community
antennas rather than some other device to secure television reception
in areas where such reception is not possible with the use of the simple
indoor antenna. A community antenna is a technical device which
simply replaces other forms of antennas.

Under those conditions the imposition of a copyright payment on
those subscribers would work a material hardship and a material
discrimination, since the bulk of the television audience and the
users of other types of equipment in the same areas in which the
community antennas operate are not forced to make such a payment.
Further, the payments made by those subscribers would be double
payments, in that the broadcasters of the works in question would
already have paid copyright fees. Under all of those conditions it
would appear that the imposition of such an obligation is quite
beyond the scope of any proper public purpose of a copyright law.

In addition, the language as it now stands is indeed quite ambiguous.
In its present form it does not, in our opinion, directly deal with the
community antenna situation. We trust that this will be clarified
by exempting community antennas, just as other devices have been
exempted in this bill under conditions remarkably similar. I refer
particularly to provisions regarding uses of performances in the
home and in similar circumstances, educational uses, and matters
of that kind.

We are particularly concerned with the clarification of this prob.
lem, because we have just completed several years of litigation with
broadcasters on unfair competition issues. The Ninth Circuit recently
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held that there was no basis for any claim of unfair competition
against a community antenna.

It does not, in our opinion, matter whether the community antenna
is or is not a common carrier. It is quite significant that the com-
munity antenna operates in a particular fashion to enable home
owners to receive television broadcasts for which copyright royalties
have already been paid. We ask that this be considered, and that
the appropriate exempting language be inserted.

KARP. Mr. Kaminstein, I would like to call attention to two points.
One arises under section 5(b) (2), which protects the right of an artist
to exhibit a copy of his work, but somehow neglects to protect his
right to exhibit the original. I would suggest that the original is
deserving of as much protection as the copy.

Secondly, I would like to comment, but briefly, on the omission of a
lending right for books and other published material. In section
5(a) (3) it would appear that such a right would be granted in the
new act. However, in section 7 the right is taken away. In other
words, once the copy of a book is sold, the author or publisher would
have no right to control its further exploitation by the lending of
copies. I would hope that the position taken by the Authors League
of America (which is already in the record and which I will not
repeat) will be given further consideration by the Copyright Office.

I am hopeful that, on further study of the sound reasons which we
have advanced for the lending right, the Copyright Office will see
fit to reverse its position on this point.

RosmiFLwD. Mr. Kaminstein, I am going to speak, in connection
with section 8, on the elimination of the "for profit" provision in
section 5(a) (4). So as not to duplicate, I hope you will permit me
the time that I might otherwise have had here.

KAMINSTEIN. Gladly.
ANEJJw. I won't speak to the ambiguities contained in section 5.

The Copyright Office already has our views on this. I do, however,
wish to supplement what Mr. Schiffer said by pointing out that, while
it is true that the Ninth Circuit said that no unfair competition
remedy would lie, I wish to quote one paragraph in that same decision:
"All this is not to say that appellees are necessarily without remedy.
They may be able to maintain an action for infringement of those
programs protected by statutory copyright, and to prosecute a claim
for common law copyright violation as to any others which they
contend have not yet been published within the contemplation of
the law of common law copyright."

I think the decision speaks for itself. We don't need any further
explanation of it. Furthermore, I think there is one aspect of CATV
operations that some of the people in this group might not under-
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stand: it is one thing for a person to put up an antenna and receive a
program in his own home; it is quite another thing for somebody else
to put up an antenna and relay those programs a thousand miles
through a microwave system and then redistribute them to homes a
thousand miles away from the originating point.

KAMI8sT . Thank you. In my remarks to the Copyright Sym-
posium on Saturday morning I expect to ask the members of the bar
to send us their briefs in copyright cases for preservation in the Copy-
right Office library, and I guess there is no point in rearguing the
Cable Vision case here.

JABLOW. I would like to direct my remarks to section 5(b) (3). The
word "publicly" is defined by referring back again to the word
"public." You have just transformed an adverb into a noun. I still
would like to see some definition of the word "public."

In clause (A) some of the curse is taken off this, because you have
a disjunctive phrase stating ". . . or at any place where a substantial
number of persons . . . [etc.]." But in clause (B) we are right back
where we started from, because it says, ". . . to broadcast a perform-
ance . . . of the work to the public . . . ," but there is no definition
of what "the public" is. Could this be a sales conference? Could this
be a club? A closed circuit television communication to a fraternal
organization? I think that either we should use that clause (A)
phrase ". . . or at any place . . . ," with modifications to make it, fit
in clauses (B) and (C), or have some further definition of "public"
in section 5(b).

GOLDBERG. With respect to section 5 (a), I would like to inquire con-
cerning the use of copyrighted works in computers-information stor-
age and retrieval units. When I refer to "copyrighted works" I in-
clude not only copyrighted works as we customarily know them but
also computer programs, which I think under the definitions contained
in the bill will attain much broader copyright status than under the
present Act.

Section 5(a) (1) talks about the right "to reproduce the copyrighted
work . . ." I wonder whether that includes reproduction in the stor-
age unit of an information storage and retrieval device. Section
5(a) (2) deals with the right "to prepare derivative works . . ." It
seems to me that the fixation of a work fed into a computer-the fixa-
tion of magnetic impulses in the storage unit-may constitute a deriv-
ative work.

With respect to section 5(a) (4): I think that computer programs
would fit within the definition of "literary works" under the defini-
tions section, section 54. The performing right in a computer program
would thus be limited under section 5(a) (4) to a pubiiO performance
right. I therefore ask-and not facetiously--whether the perform-
ance of a copyrighted computer program in a public showroom of
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I.B.M. at 57th and Madison, or in any of the other computer show-
rooms which are to a large extent public, constitutes a public per-
formance, and whether this is a performance right that is intended
to be granted to conlputer programs.

Essentially, I would like to ask clarification from the Copyright
Office of what was intended with respect to copyrighted works in rela-
tion to their use in information storage and retrieval units.

KAMINSMTEN. I don't think there are any more difficult or important
problems than the ones you've just raised, Mr. Goldberg. As you
undoubtedly noted, we deliberately avoided any specific references to
"computers" or "information storage and retrieval units" in this clause.
We think that there are many developments that are going to come
in the immediate future, and we think it is safer to draft general
language which can be interpreted by the courts to apply to particular
usages.

FINKELSTEIN. I represent the American Society of Composers, Au-
thors and Publishers. I would like to speak to the subject of com-
munity antennas. No one seems to question that this is a public per-
formance. The only questions is, As between the broadcaster and the
CATV operator, who ought to pay?

CATV is not a small enterprise. Outfits like RlKO-General, the
Cox stations, and the Storer Broadcasting Company, are substantial
enterprises. They are engaged in community antenna operations. If
anybody wants to know what a community antenna operation is worth,
just. look at Broadcasting Magazine sometime and see what these sys-
tems sell for.

Now the question is, Should the broadcaster or the community an-
tenna operator pay for the use of copyrighted material? The broad-
caster has no privity with the community antenna operator. The
community antenna operator takes this material willy-nilly. Should
the copyrigh.t owners be required to say to the broadcaster, "You shall
pay for this use made by the community antenna over which the broad-
caster has no control" ? Or should the copyright owner have an oppor-
tunity to negotiate with the operator of the community antenna ? It
seems clear that under these circumstances the obligation would seem
to rest on the community antenna operator.

EMRIOH. Again I have a very small point. It would appear to me
that in section 5(a), clauses (3) and (4), we might consider, including
"derivative works," or "derivative utilizations" as has been suggested.
In other words, if the copyright owner has the right to reproduce the
copyrighted work in copies, including photocopies, and to prepare
derivative works, shouldn't this protection extend beyond the mere
distribution of copies or phonorecords and also cover the distribu.
tion of derivative works? And, in the case of public performance,
shouldn't the right include derivative utilizations?
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(*OSNELL. Charles Gosnell, American Library Association. In
reference to section 5(a) (8), it seems to be so tightly drawn that I
see no provision for public or college or school libraries to lend books
or phonorecords to their readers-unless under the section on fair use,
section 6, which I doubt.

Again, on behalf of the American Library Association, I would like
to express the thought that we are generally disturbed at the whole
tone of the bill, and particularly at some of the discussions at this
Panel and previous Panels. The consumer has been forgotten al-
together. The A.B.A. committee, which we hear about, is composed
of representatives of the private interests. The consumer has not
been represented at all. At least that Committee was frank enough
to say that they had sewed up everything but smells and extra-sensory
perception as a means of communication. Iam glad that mind read-
ing is still exempt.

But no John Greenleaf Whittier's "Barefoot Boy" could walk
down a path and whistle without committing some kind of infringe-
ment, the way this thing is going. I must say that we are profoundly
disturbed, and in many respects would join with the group yesterday
which expressed itself so strongly in opposition to this bill in so many
respects.

KAINSTEIN. Mr. Gosnell, I think some of the points you raise will
be covered in the later discussions of section 6 and 7.

ALEINKOFP. I represent National Educational Television, and I
merely want to note something that I noted before in these discussions.
That is that educational television is much concerned with the elimi-
nation of the "not-for-profit" exemption under which so many of our
television stations aAd educational stations have operated.

I don't think we are concerned with the elimination of this phrase
from section 5, if that is only being done as a drafting matter. As I
understood from Mr. Goldman, there is a statement of rights and
then there are limitations. I think our only objection to that is that
we view proper education as being not "for profit," not a commercial
use, not as a limitation on exclusive rights, but as something that
should never have been included at all if our Constitution is observed.

I do want to say this though. If the elimination of the "not-for-
profit" exemption in section 5 indicates an evolution of thought on the
part of the Copyright Office, then we are concerned. Originally the
Register advocated continuation of the exemption. At a later Panel
meeting and in an earlier draft he presented alternatives, one of which
would have exempted educational broadcasting under section 5 and
the other of which would not have exempted it under sections 5 and 8.
If this present draft indicates a change in his thinking to the effect
that educational broadcasting-noncommercial and not for profit-is

D4



not to be included in any of the exemptions from the act, then of
course we are very much opposed to it.

JAcxsoN. Again I am speaking merely as a member of the copyright
bar. I should in candor say that all of my practice is on behalf of
people who are either publishers or authors. I don't think that is.
anything to apologize for. After reading the article on page 26 of
this morning's Timem, I had the impression that there were some people
who yearned for the old days when authors were not paid at all for
their works and felt that the public benefited from that. But I think
that we have done pretty well having a copyright law, and that
strengthening it benefits the public as well as the authors.

I would like to comment specifically on section 5(b) and the phrase
"otherwise than as a common carrier" which occurs in clause (8) (B)
of section 5(b). First I would like to repeat a question that I raised
earlier at the Panel discussions, which is that I would trust I am right
in assuming that there is no intention to include in the definition of
commonn carrier" television or radio networks as they are presently
constituted or as they might be reconstituted so as to fit within a new
statutory definition.

I also would like to raise a question as to the statement made that
if this bill were passed it would cover wire services. It seems to
me that, with the development of technologies, there may be very sub-
stantial uses of copyright material by means of wire services covering
short and long distances. There have been all sorts of copying ma-
chines and what-not developed. Perhaps the time will come before
very long when infringers who actually use duplicating equipment
and what-not will have relatively inexpensive machines. They will
be impossible to locate except through wire services or other commu-
nications media of that nature that they use, and I wonder whether
it would be wise to relieve "common carriers" (if that is what is in-
tended by "common carriers") from all liability. I wonder whether,
under the concept of contributory infringement which was referred to
in connection with the Kalem case, this shouldn't as a matter of policy
be a very appropriate liability.

GOLD•AN. Several of you have referred to the reference in the bill
to a "common carrier." What we had in mind was somebody like •
A.T. & T., a coaxial cable, or a microwave relay. We did not havA
CATV in mind as a "common carrier." It is not our intentions i
exempt CATV. May I just say that we also intended that clause (C),' t
which talks about communicating "a performance or exhibition of
the work to the public by means of any device or process," would cover
wire communications.

KAMIN8T•IN. In fact, the phrase was originally intended to please
me, since someone had accused me of feathering A.T. & T.'s nest.
[Laughter]
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I am now going to skip one or two sections and come back to them
again a little later. I should like to ask Miss Ringer to cover sections
7, 9,10, and 12, which we think can appropriately be grouped together.

Ri{xo'E. Section 7 in the preliminary draft dealt in general with
the question of library photocopying. It was dropped entirely be-
cause of strong opposition on both sides (or, I might say, on all sides)
to any provision of that sort. I might also say that if any of you want
to speak to the library photocopying problem I think the time to do
it would probably be in connection with the next segment of sanctions
rather than here.

Instead of the old section 7, we have substituted an entirely new
provision which, as suggested by Mr. Sargoy's subcommittee 6 of
Committee 304, combines provisions from the old sections 5(b) and
5(d) of the preliminary draft with some substantial revisions in lan-
guage. These revisions were made in an effort to meet objections that
were raised, quite properly, on both technical and substantive grounds.

I suggest that younote particularly the change in what is now sub-
section (b) of section 7. Under the provisions of the previous draft
the owner of a copy of a pictorial, graphic, or sculptural work-the
owner of a physical object embodying the work of art--could have
shown it freely without the permission of the copyright owner by
any method, including broadcasting. There were very strenuous ob-
jections to this on the part of graphic artists and photographers, who
felt that this would substantially cut down their rights. In par-
ticular, they claimed the privilege of being able to control the tele-
vision use of their pictorial works.

As a result of. their representations, this bill would provide [in sec-
tion 7(b)] that the privilege of exhibiting a copy publicly would
be limited . . . to showing it to viewers present at the place where
the copy is located. In other words, this would permit you to put a
filmstrip on a projector and show it in a public place, but it would not
permit you to use it on television.

The basic purpose of section 7 is to make clear that full ownership
of a lawfully-made copy authorizes its owner to dispose of it freely,
and that this privilege does not extend to copies obtaiusd other-
wise than by sale or other lawful disposition. In other: words, if

obtain a copy by loan or by rental, you are not free to dv~pose of
ýiely or to use it in any way you see fit. "

'At the meeting on Tuesday, however, questions were raised as to
whether, for example, this section would or should permit a company
to engage in the rental of tape recordings made under a compulsory
license. The point was made that someone could, under section 11
of this bill, make a tape recording of musical compositions without
the authority of the copyright owner, and then engage in the business
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of renting the tapes while retaining ownership in them, thus making
a continuous profit from the musical works without paying additional
royalties. Another question that was raised was whether, if broad-
casters should be given an ephemeral recording right (a right they
are not given under this bill), section 7 would permit them to traffic
in the recordings that they make for that purpose.

I think these are good questions. Assuming that it was decided to
do so, you might be able to take care of this by changing "lawfully
made under this title" in subsections (a) and (b) to "made under the
authority of the copyright owner." But I think this raises a substan-
tive question and probably deserves some discussion.

Passing on to section 9, this involves the extent of protection in pic.
torial, graphic, and sculptural works with respect to their reproduc-
tion in useful articles. This is the complex of questions raised by the
Mlazer case and involved in the design bill which is now pending in
Congress.

Subsection (a) states the very general proposition that "the ex-
clusive right to reproduce a copyrighted pictorial, graphic, or sculp-
tural work in copies . . . includes the right to reproduce the work
in any kind of article, whether useful or otherwise." hIowever, there
is a serious and quite important question of whether, for example, when
you make an automobile from copyrighted drawings, you would'be
reproducing the copyrighted work in a useful article under this section
and thereby infringing a copyright.

This is just one example of a common problem. It has arisen in
quite a few cases, and the courts have been pretty successful in dealing
with it. They have managed to sort out the various types of problems
that arise, and have reached a fairly reasonable conclusion. However,
we feel it is necessary to make clear that, under this new law which
uses considerably broader language as to what the exclusive rights are,
we do not intend to go beyond what the courts have established as the
dividing line between what you can control in the useful article area
and what you can't control.

We tried in the preliminary draft to work out some language
to express the courts' basic rationale in this area. We have come to
the conclusion, however, that it is better to state this proposition di-
rectly-namely, that we are simply trying not to extend the present
law-rather than trying to interpret or to spell out the rather difficult
theoretical concepts on which these court decisions are based. I think
probably the rest of the section speaks for itself.

With respect to section 10, all I need to say is that this is the same
as the equivalent section in the preliminary draft, and that it appeared
to meet with general approval there. There have been some simplifi-
cations in language, but if I recall correctly I don't think there are any
substantive changes.
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However, the jukebox provision, section 12, does present ai problem.
The group of sections of the preliminary draft incorporating section
12, which was issued April 1963, did not include language on the juke-
box problem. It merely stated that jukebox bills were pending in
Congress, and that we wanted to wait until the situation developed
before drafting anything to go into this bill. Later on, in September
1963, the House Judiciary Committee issued a favorable report on
H.R. 7194, which contains substantially the language that we now in.
corporate in section 12.

Therefore, when we got to the point of having to prepare this bill,
we were faced with at least three alternatives. If we left out any
mention of jukeboxes whatever, presumably we would be taking a
rather strong stand and repealing the exemption (which is what we
had, in fact, recommended in the Register's Report). A second alter-
native was that we retain the jukebox exemption as it is now written in
section 1(e). Third, we could follow the language of the pending
bill, which has the imprimatur of the House Judiciary Committee.

We chose the latter alternative, but I want to make clear that in
doing so we certainly have no intention of affecting the possibility
of congressional action on jukebox legislation separately and in ad-
vance of general revision. We have no desire to inject this difficult
problem into revision if a satisfactory solution can be worked out by
Congress under the present law, and we feel that that result would be
distinctly preferable.

KAMNST•I. I would like to change the order of the'material a little
and to deal with section 12 first, since Mr. Nicholas Allen is here now
and has asked for time to present a statement on that section.

AmLi. You are very kind, Mr. Chairman. Thank you very much.
I have a written statement which I would like to leave with you and
I shall simply reduce my oral remarks to the highlights of the state-
ment. I represent the Music Operators of America, who are the oper-
ators of jukeboxes. We have several reasons which I would like to
leave with you why we oppose section 12 of both bills.

First, to be clear about it, we would propose that the language of
section 12 be deleted, and that the third paragraph of section 1(e) of
the present Act be substituted therefor.

Second, we believe that one copyright royalty is sufficient with
respect to the coin-operated phonograph industry. If there is to be a
manufacturing fee or compulsory license, we say that this should be
the only one. Our basic reason is that the operators are bulk buyers of
records. They are the largest group of buyers of records. They ac-
count for some one-fourth of all records manufactured in the United
States.

The history of the manufacturing license or the compulsory license
demonstrates the validity of the present law and our proposal in the
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general revision. If you will recall, back in 1909 the manufacturing
fee or compulsory license was first granted by Congress. It was
granted on the condition, first, that the compulsory license would
accompany the manufacturing fee, and second, that musical copyright
would not be extended to the performance of music on coin-operated
machines, with certain minor exceptions. This was called the great
compromise of 1909. It was said to be the most controversial feature
of that law at the time. The solution that Congress reached at that
time, we believe, is the equitable and the appropriate solution under
the new law.

Third point: in our view the performance of music on the coin-
operated phonograph is a private, not a public, performance. As
we've said many times, the one who pays for the music is the one who
selects it. No one else has a choice in this. Others listen or not,
regardless of the wishes of the one who has the performance played.

Fourth, performance fees, if added to manufacturing fees, would
be disruptive-I say destructive-of this industry, comprising several
major manufacturers of phonographs, many distributors of phono-
graphs throughout the country, and thousands of operators. Thou-
sands of families-employees and their dependents-would be affected
by this disastrously.

Fifth, only the manufacturing fee is feasible with respect to this
industry. The manufacturing fee has been generated for all these
years by this industry. It is paid as the records are manufactured.
The manufacture of one-fourth of these records, as I said, is attributed
to this industry. The mechanism exists for this fee to be paid period-
ically in a very simple fashion, as the records are manufactured, by
the manufacturer to the copyright owner.

Sixth, we have opposed H.R. 7194 which, as has just been said, is
substantially the same as section 12 of the proposed bill. Our reasons
for this are that, first, no hearing was held on the bill as reported
out by the Committee, and no public consideration has been given
to the provisions in section 12 of this bill. Second, the removal of the
exemption would subject operators, those engaged in this industry, to
exorbitant performance fees-the sky could be the limit-and also to
exorbitant penalties for unintentional infringement. Third, this in-
dustry now generates two million dollars a year, the statistics indicate,
in manufacturing fees; these, we say, compare favorably with fees
that are paid by other segments-comparable segments, if you will-
of the music industry now. Under this bill these manufacturing fees
would be increased. Fourth, we say that H.R. 7194 and the provision
following it here are really special interest legislation. They are not
in the public interest. They would benefit performing rights societies
in preference to the creators of the music that is played on these
machines.
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Finally, I would like to address myself to my brother-members of
the organized bar and to the others who are here representing the
general public interest. I would like to call on all of these representa-
tives to re-examine their position, to reassess this bill, and to do so,
not in the interest of the proprietary interests of musical copyright,
but in the general public interest. I remind you all that, r ith the
removal of the exemption and the extension of performance fees to
this industry, we will be further compounding antitrust difficulties
which have plagued the Government of the United States for a long
period of time. I also remind you that the principal beneficiaries of
this legislation, the major performing rights societies, both now oper-
ate under antitrust decrees which would call for further consideration,
I am sure, by the committees of Congress and the Register of
Copyrights.

That's all I have, sir.
Statement of Nicholas E. Allen

In Behalf of
Music Operators of America, Inc.

Panel Consultants
General Revision of the Copyright Act

New York City
August 6, 1964

My remarks are addressed to the proposed General Revision of the
Copyright Act as introduced in Congress July 20, 1964, S. 3008 and
H.R. 11947. As these bills are identical, my remarks are addressed
to both of them.

1. Section 12 of the bills should be amended by deleting everything
now included in that section and substituting for it the langlrLge of the
third paragraph of Section 1 (e) of the present Act whlih reads as
follows:

"The reproduction or rendition of a musical composition by or upon coin-
operated machines shall not be deemed a public performance for profit
unless a fee is charged for admission to the place where such reproduction or
rendition occurs."

2. These bills would give copyright owners double royalties on
records played on coin-operated machines. If copyright owners are
to be given increased mechanical royalties on the great quantities of
records purchased for play on coin-operated machines, they should
not be allowed also to receive performance fees when records are
played on coin-operated machines. The bulk buying of records by
operators of these machines makes them the largest group of pur.
chasers of records and, so, distinguishes them from all other members
of the public. This distinction was the basis for the great compromise
of 1909 when the mechanical fee was first granted and must still be a
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controlling consideration in extending the grant of mechanical fees
under the new bills.

3. Performance of music on coin-operated machines is not a public
performance. The individual invariably selects his record, it is his
choice, he pays for it, no other person has the choice in the selection.
It is, therefore, a private performance and should not be subjected to
performance fees.

4. The present exemption of coin-operated machines is the legal
foundation for the entire industry and must be continued unless
Congress is willing to disrupt the businesses and livelihood of many
thousands of people, including the manufacturers,f the distributors,
and the thousands of operators, and all of their employees, represent-
ing many thousands of families and many more thousands of citizens
throughout the nation.

5. The mechanical or compulsory license royalty is the most appro-
prixte method of compensating owners of musical copyrights and if
it is to be a key provision of these bills, them reliance for royalties
from the coin-operated phonograph industry must be from this source
exclusively.

6. The contents of Section 12 are similar to H.R. 7194, of the present
Congress, which was reported out by the Willis Subcommittee of the
fUuse Judiciary Committee in September 1963. H.R. 7194 is com-
pletely different from H.R. 5174, the bill on which the Subcommittee
held public hearings in the spring of 1963. We are opposing H.R.
7194 (1) because no hearings were held on it; (2) because it would
subject operators to exorbitant performance fees and penalties (for
unintentional infringements) ; (9) because the $2 million or more per
year of mechanical fees now generated by operators on records they
buy are adequate and fair compensation to copyright owners when
compared with royalties paid by other segments of the entertainment
industry; and (4) because this is "special interest" legislation, not in
the public interest, which is beneficial to the performing rights socie-
ties rather than to the creators of music which is played on automatic
phonographs.

All of these arguments against H.R. 7194 are equally applicable
against Section 12 of this General Revision in its present form.

KAAmnSTEIN. I think we might as well conclude the discussion of
section 12 before we go on to the other sections. Is anyone else inter-
ested in speaking on section 12?

FIYSKETEIN. I will keep my remarks as brief as possible, certainly
no longer than Mr. Allen's. I do want to congratulate him on his
success over the years in enabling the largest users of music in the
United States to continue to pay nothing whatsoever to the people
who write and publish this music. He has done a most effective job.

51-374--05---
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Now who are the people Mr. Allen represents? Where were they
in 1909? What was the situation in 1909? Mr. Allen refers to this
as the great compromise of 1909, but I am sure that if anybody were
here who was around at that time he just wouldn't know what Mr.
Allen was talking about. Back in 1909 the only reference by the Cur-
rier Committee to coin-operated machines was to a statement by a
publisher that the use of music in these machines in "penny parlors"
advertised the music.

A contemporary work refers to the kind of device available at that
time as one that had ten sets of earphones, and says that the amuse-
ment on the part of those who dropped their penny into the slot was
in watching the faces of each of the other nine as they listened to the
same thing being reproduced. [Laughter]

Now in 1935--that was sometime after 1909--there first emerged
the electronic device which we today call the jukebox. The price to
hear a performance at that time was a nickel. In 1947 Mr. Allen's
predecessor stood before a committee of Congress and said, "These
people supply the poor man's music, and if they have to pay a copy-
right royalty the price will jump from a nickel to a dime."

That price jumped from a nickel to a dime, however, without any
enactment in favor of composers or authors; and the current adver-
tising of the jukebox people refers to all the kAti dollar that are
dropped into these machines. Anybody who is around a jukebox
knows that there may be a lot of simultaneous deposits of those half
dollars, but there is only one set of plays that the public hears.

Who are these people? There are only four manufacturers of juke-
boxes in the whole United States, and there haven't been more or less
than four for many decades. There is the large Wurlitzer Company,
the Seeburg Company, the Rockola Company, and A.M.I. Those four
control this whole industry.

It is a cash industry that yields almost a billion dollars a year in
500,000 jukeboxes. It is by far the largest user of music. And these
people come in here and say that the record manufacturer ought to
pay. Well, the record manufacturer records under a compulsory li-
cense. He pays two cents when he records a work. The author will
share in the two cents with the publisher. Usually there are two
writers of a song, so each of two writers will get half a cent. This
device, with the present vinylite record, may play 2,000 times. At
a dime a play each record can yield as much as $200; yet the author,
they say, should be satisfied with only half a cent. When the jukebox
operators get through with these records, they sell them in the used-
record market, so they don't even stand the mechanical license royalty.
In spite of all this, they come in and they say they should pay nothing
for the use of music.
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There was recently a bill before Congress that would have required

them to pay only $5.00 per box per year, and yet the jukebox people
came in and oppose that. The writers and publishers stood up and
said that even though it would cost $5.00 to administer this, they were
for the bill just to let the money go to the Copyright Office so as to
make an investigation as to what ought to be done, what would be
a fair solution to this problem. After observing the intransigence of
the people representing the jukebox industry, the Judiciary Commit-
tee just scrapped the bill that was before it, involving $5.00, and came
to the conclusion that the only satisfactory solution here was the
elimination of this exemption. As Miss Ringer has mentioned, that's
carried over in this bill.

Now who opposes this provision ? Just the jukebox people. I am
amazed at their success, being the only opponents, and having the
interest they do. Who supports it? The American Bar Association
has gone on record supporting this provision. The State Department
is embarrassed at the fact that the great United States, the champion
of culture, permits foreign works to be used on jukeboxes with no
payment for them while American works used abroad on jukeboxes
are being paid for. The National Federation of Music Clubs, the
General Federation of Women's Clubs--every impartial body that had
addressed itself to this problem-has felt that this law shoula be
changed and that this exemption should be eliminated. I want to
compliment the Register of Coyprights on going along with enlight-
ened thinking on this subject.

Mzypji. Ernest Meyers, speaking for the Record Industry Associa-
tion of America. With regard to the proposal of the music operators
to increase the mechanical rate, the views of the Record Industry As-
sociation have been lodged with the Judiciary Committee, and I ask
you to incorporate that statement, or we shall be glad to resubmit it to
you, Mr. Kaminstein.

To correct a statement that may have been unintentionally made by
Mr. Allen, I gathered he said that the music operators purchase some
25 percent of all records that are sold in the United States. They do
not purchase any more than 25 percent of a specific popular record. If
a record sells a million copies and there are 250,000 jukeboxes, then
they might buy as many as 25 percent. It is just not correct to say
that they purchase 25 percent of all records manufactured in the
United States, because the preponderant number of the records made
in the United States are not played on jukeboxes.

Ernest S. Meyers' Statement to the House Judiciary Committee

My dear Congressman Celler:
I understand that at the recent hearings held on the subject of tlhe

repeal of the Juke-Box exemption contained in Section 1(e) of Title
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17, United States Code, a suggestion was made to increase the statu-
lory royalty from 2 cents to 4 cents on each phonograph record part
that is used by or upon coin-operated machines.

It would appear that this proposal is based upon the misconception
that the record companies manufacture some records expressly for use
on juke boxes. This is not so. Record manufacturers hope that each
record released will find general acceptance for all purposes, and par-
ticularly in the home, which is the principal market for all records.
The juke box operators select for their use only such records as they
believe will be played frequently, and it often happens that a record
will he on lie market for several weeks before it is purchased by a
juke box operator. Although they are substantial record purchasers,
juke box operators buy only a small percentage of all records released,
andl there is no possible means by which any one can foretell which
records they will purchase and which records they will not purchase.

The above proposal would necessarily make the record manufac-
turing industry a guarantor, insurer and collecting agency of royalties
for the holders of copyriahits on records played in coin-operated ma-
chines. In my opinion, these obligations are unsound, unreasonable
and unworkable. In the first place, the record manufacturer does
not know whether his records are played in juke boxes. Juke box
(operators buy records from retailers or wholesalers. They do not buy
records from the record manufacturer. Record manufactures do not
sell records directly either to consumers or to juke box operators. The
record manufacturer, the distributor and the retailer do not know in
advance which records may be sold and to whom records may be sold.
As a practical matter there are no known mechanics by which the
Record Industry is able to identify with any degree of accuracy the
specific ultimate purchasers or consumer markets of its products. In
the second place, the House Judiciary Committee several years ago
considered a similar proposal which would have also required the rec-
ord manufacturer to put a different or specially colored label on rec-
ords intended for sale to and use by juke box operators. (Hearings
on H.R. 5473, 82nd Congress, Second Session, Serial No. 11, Part 2).
It soon became established at those hearings that such a requirement
was fundamentally and economically unsound, principally because it
would require duplicate facilities for the manufacture of the same rec-
ords and would seriously burden the wholesale and retail distribution
of records because of the onerous requirement of maintaining two in-
ventories of the same record.

The matter of public taste in music is the great risk involved in
the record business. It is impossible to identify a hit record in ad-
vance of exposure to the public, and consequently the record business
becomes largely a business of trial and error. Obviously, therefore,
mmsaleablo inventory represents a more than ordinary lhazard in the
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record business, and if this risk is doubled through the nece.sity of
supplying with a different label or with some other distinguishing
mark a quantity of each. record released, then the burden becomes
intolerable. The record business is risky enough without adding these
further hazards. In sum, in an attempt to solve an alleged injustice,
the aforementioned proposals would create and multiply new
injustices.

In essence, the proposal does not meet the problem of the perform.
ance right, and simply would impose burdens on the whole record
industry, thereby affecting the general consumer, and further, in my
view, would invite record bootlegging.

Because of the drastic nature of this proposal, I assume that your
Committee will give the Record Industry an opportunity to be heard
on it if it should be introduced in the 88th Congress.

Yours faithfully,
(S) ERNEST S. MtEYERS.

ScwMnR. George Schiffer, N.C.T.A. We have a technical prob-
lem with section 12, despite Mr. Finkelstein's representations of the
clarity and simplicity of these problems. The coupling of the per-
formance sections with coin operation as a criterion for infringement
is a step in a direction which I am sure Mr. Finkelstein would like to
follow, just as GEMA is trying to follow it in Germany. That is,
ultimately, the imposition of copyright royalties and collections di-
rectly in the home.

Now there are coin-operated machines which are operated in the
home. Television sets have in the past been sold, and presumably will
in the future be sold or leased, on a coin-operated basis. There are
other devices similarly utilized. I think that, as a basic proposition,
this bill should make it clear that under no circumstances should the
home owner, the private individual, pay a copyright royalty other
than a royalty which might be incorporated in a physical object such
as a book which he purchases.

I believe that the loose language in certain sections of this bill,
including section 12 in that reference, lays open a path which we will
see followed in the next few years-of attempting to collect on tape
recorders and other devices which are owned by individuals who use
them for their own amusement and pleasure. This concept is foreign
to this country. This concept is foreign to our idea of copyright and
the function of copyright, and the way in which the public's right
with respect to copyright balances with the author's rights.

K.v.ixsTmx. If this language is loose, I suggest that what you've
just said is quite broad. [Laughter]

Bri•r•x. I wish, of course, to adopt wholeheartedly what Mr. Finkel-
stein has said. I think there are two points that Mr. Allen made
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which would suggest at least a re-examination of copyright by him.
By the very constitutional provision which is the basis for copyright,
it is, indeed, intended for a special interest-namely, authors-and
every provision of the Copyright Act is, of course, special-interest
legislation if you will accept the fact that American authorship in-
cludes a limited number of our total population.

Now, specifically, in the field of music he speaks of performing rights
societies. What he overlooks is the fact that the performing rights
societies now represent, according to the best information we have,
literally tens of thousands of people in this country who would share
the fruits of their labor. So I think we must have regard for this as a
much broader concept, keeping in mind, of course, that copyright, as is
the patent law, by its nature is special-interest legislation.

Now one further word on the subject of equity. The hearings that
have taken place over the years on jukebox bills have given everyone
it fair shot at stating their views. Therefore, I do not subscribe to the
proposition that there has been no opportunity for the public to be
heard. As a matter of fact, many public organizations--federations
of music clubs, women's clubs--have supported elimination of the
jukebox exemption.

And I would assume, after having heard some of the statements
made here since Monday, that when this bill reaches that fine day we
look forward to, there will also be some public hearings. I don't think
that Mr. Kaminstein would just have it introduced on the floor of
Congress and that it would be passed without hearings. I think that
Mr. Allen's point is, indeed, that of the trv,'.-% special pleader. I believe
that Mr. Finkelstein's point, and the point wl;ch I have to some degree
reiterated, is, indeed, the public-interest point of view.

SCHULMAN. Mr. Chairman, I hope you'll forgive me if I rise at
this juncture, not to speak on the bill, but to speak about some of the
statements which have been made concerning the assistance given by
the American Bar Association Committee to the Register, his Office
and Congress in trying to formulate a bill.

I am the Chairman of Committee 304. I don't have to defend the
legal profession; I just want to explain how Committee 304 has op-
erated. It has not operated in camera. It has not functioned as a
secret organization. It hasn't been restricted to a small group. Over
seventy people engaged in practicing lIiw, in all branches of the law,
have participated in the work of the Committee this year.

We are not all representatives of predatory interests. Mr. Rosen-
field is a member of that Committee; he represents the educational
group. Mr. Aleinikoff is a member of that Committee or a participant
in our work; he represents educational television. We have amongst
us others who are law professors-Professor Derenberg of N.Y.U.,
Professor Nimmer of California, Professor Mueller of California, are
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examples--who represent nobody but their own consciences and their
own belief or what is good for the public interest.

As for the private lawyers, those in private practice, I am proud
to say that they are upstanding citizens, representative of all groups.
I myself have the privilege of being consultant to the Christian Science
Church on copyright matters, as well as a representative of other pri-
vate interests-and by "private interests" I mean magazine publish.
ers, authors, composers. I have done that kind of work during most
of my professional life.

Now the difference between us and some of the people who come here
and plead a special interest is that we have had a wider and broader
experience. We've had wider experience than the people who think
only in terms of the teaching profession. We've had wider experience
than those who think only in terms of a library activity. And be-
cause we've had that wider experience, we have a greater appreciation
of what is good for the public; what is good for the public is good for
our clients in the overall picture. Our clients do not live in a vacuum.

We were helpful in formulating and securing the adoption and the
ratification of the Universal Copyright Convention, not because we
were trying to help private interests. We thought it was good for the
country. I was proud to be a member of the delegation, as were Sydney
Kaye, Ed Sargoy, and Herman Finkelstein. We labored there in the
public interest.

I wish that, in thinking of the work of Committee 304, it would be
remembered that we in turn all realized that we are members of the
public. I lecture, I teach, I write, associated with the work of educa-
tional institutions such as the City College, and Columbia, of both of
which I am a graduate. We do not think in terms of selfish predatory
interests in these areas; we think in terms of what is good for the en-
tire community.

KAMINSTEIN. I find that we will have to adjourn by 12:15, and I
will now ask for any comments on sections 7, 9, and 10.

ANE L Lo. The National Association of Broadcasters is against the
extension of copyright protection to records unless this protection is
limited to the making of copies for the purpose of resale, rental, lease,
or lending. As Miss Ringer stated, this bill, while giving protection
to record companies, will not permit a broadcaster to make what is
termed an ephemeral recording. We need the right to make these
recordings because without them the whole face of broadcasting would
have to be changed. Our reason for this is that, when a radio station
broadcasts a record, it is helping not only the authors but also the
record manufacturers. It is through broadcasting that songs and par-
ticular records become popular. This is why so many stations receive
records free of charge.
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As a matter of fact, as I read the bill, it would not only preclude
radio stations from making copies of records solely for the purpose of
retransmission, but I think the bill would preclude a home owner from
making a recording that he hears over a radio station. This, I believe,
would be encompassed within some of the exclusive rights to be given
to record manufacturers. Now I know that record manufacturers
would have no intention of prosecuting a claim against these people.
I also feel reasonably certain that record manufacturers do not wish
to deny to broadcasters the right to make re-recordings. However, I
don't think that $250 minimum statutory damages should be left at
the discretion or the mercy of any particular individual. The law
should spell out these rights explicitly.

DIAMOND. I represent London Records, Inc. I won't attempt to
answer Mr. Anello at this point, but I have a different comment to make
on section 10, which also would refer back to section 5(a) (4).

It will have been not iced that the right of performance is specifically
denied un(ler section 10(a). This puts sound recordings in a different
category from all other types of works which, for all practical pur-
po~ses, come in the same general group. The new bill recognizes the
fact of life that sound recordings are important today amid would pro-
vid1 copyright protection for them, but it would not provide for ai
performing right in what the bill calls "phonorecords" or, more pre-
cisely, in the underlying work which is called the "soumid recording."

We all know that, when somebody buys a hook which contains the
text of a dramatic work, he does not buy the right to perform that play
publicly. When somebody buys the score of a musical composite ion, he
does not buy the right to perform that work publicly. That is a Sepa-
rate intangible right which remains after the sale. I see no reasoi why,
in simple logic, when anybody buys a phonorecord of a sound record-
ing. he should obtain the right to perform that sound recording.

KA3f11Ns'rTEIN. I think we are back to the question that Mr. Evans
raised earlier. I would like to say only that this was done quite delib-
erately, and that we have heard very little comment or discussion from
the record industry on the suggestion you have made.

KARP. Mr. Kaminstein, Mr. Diamond's suggestion is based on the
premise that "heads I win, tails you lose." He would like to have
tie benefits of a compulsory license provision to the extent that it per-
mits the record company to use an author's work without his consent.
He then wants to move one step further and exercise performance
rights, and control performance rights, and interfere with the coln-
poser's control of his performance rights.

Now there would be no objection, I think, to providing for the per-
formance right in a recording if the creator of the recording had been
required first. to dlea] with the comlose'r, and to let the composer decide
all of the ternis on which he would license a use of his work. In that
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event tlhe composer would be able to protect his vital interests in his
work. The compulsory license section deprives the author of this right.
I think that, so long as we have a compulsory license provision in the
copyright act and so long as the creators of recordings, unlike any other
users, are permnitted to take an author's work without his permiRsion
and at a statutorily fixed rate, it ill-behooves them to ask for this
special privilege.

GoswEu.. I have been reading and rereading section 7, trying to find
out how our libraries may lend books, unless we assume it comes under
the wording . . . "dispose of the possession," or . . ., "exhibit that
copy publicly by showing it to viewers present at the place where the
copy is located." Certainly the language in section 7 is not parallel to
section 5(a) (3), and I find difficulty in justifying the long-establishied
procedures of libraries in lending and occasionally renting books, or
collecting fines on overdue books. May I ask for a clarification there?

KAMINSTEIN. It seems to me that you certainly have that right, now,
and there was no intention to affect that situation. In fact, I think
that, as Mr. Karp has pointed out, there is no lending right in this bill.

MARKS. Isabelle Marks, Decca Records, Inc. I want to go on record
as concurring with Sidney Diamond's remarks. I believe that we are
now faced with the situation in which we have a Neighboring Rights
Convention which the whole of the United States has wanted to Ilut
under the rug for a long time. Now that it is in effect, and will affect
the record industry to such a great. extent, there should be some consid-
eration given to the right to control the public performance of records
in this country.

KAMINSTEIN. We have four minutes to go.
STEINBnERO. I have had some experience in the record industry and

also represent a few record companies, and I should like to concur and
second the remarks made both by Mr. Diamond and by Miss Marks.
Merely repeating them will not add to the weight of them, but I do
believe they are correct and I second them wholeheartedly.

MILLER. Morton Miller, Kapp Records. I also want to concur and,
without repeating, say that this has been a discussion which I think has
been long overdue. I concur completely with Mr. Diamond and Miss
Marks in the remarks that they have made.

KELLMAN. I believe that the idea of the record people of being able
to acquire a compulsory license for the manufacture of records, and
then to manufacture the record and thereby acquire the performing
right, is a fantastic concept. The idea of having the compulsory license
is purely so that record companies cannot exclusively dominate the
possession of musical compositions for that purpose. That is the only
purpose of it. There is no purpose behind the compulsory, license,
directly or indirectly, to accord to companies any performing rights,
nor is there any reason why they should have suchlt performing rights.
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The record industry people have claimed that the existence of the
compulsory license in its present form has caused the industry to
thrive, and they have bitterly opposed its elimination. I don't think
that they can now say that they now require something in addition:
the performing right. Certainly the acquisition of a performing
right under compulsory license would be tantamount to depriving the
authors of the music and the publishers of the music of tremendous
sources of revenue. I do not think any such right has ever been con-
templated by the copyright law, and I do not think any such right
should ever be contemplated.

KAMINSTEIN. Mrs. Linden, for one minute.
LINDEN. Well, no one can say I get preferential treatment.
KAXINSTEIN. I have just had fifteen minutes of this morning's

meeting taken away from me by the management, so I sympathize
with you.

I•NDEN. I was interested in Isabelle Mark's comment, and the con-
currence of the remaining members of the record industry who spoke
up in that regard. Miss Marks used the phrase "neighboring rights."
This is the first time that I have been made aware that the purpose of
sections 10 and 11 was to give recognition to "neighboring rights" in
our copyright law.

I had previously been assured, on raising the question, that neigh-
boring rights was not to be introduced ntb rosa or directly into our
copyright law. If section 10 in any way confers neighboring rights,
then I submit that section 10 ought to be deleted and the subject of
neighboring rights considered separately.

KA.rINSTEIN. I thought I had assured the meeting this morning
that this did not introduce "neighboring rights" into the bill, unless
you interpret "neighboring rights" as anything affecting records.
This provides for a dubbing right. It does not provide a performance
right, which is the basis of neighboring rights. I see no purpose in
getting into that hassle again.

I'll conclude now and, facilities permitting, will star, promptly at
2:30.

AFTERNOON SESSION

KA,-INST•EiN. Mr. Anello has asked for another minute to speak on
section 10. Then I would suggest that anyone who wants to file ad-
ditional comments on this point send them to us. Is Mr. Anello here?
Well, I will give him the opportunity. to speak a little later. I have
another request to speak from Harry Rosenfield.

R)OSENFIEL. Mr. Kaminstein, I am grateful to you for permitting
me to make an observation concerning an exchange made earlier this
morning relative to the American Bar Association committee. As one
of the people who is a member of that committee and bespoke the in-
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terests of education, I want this body, its Chairman, and its various
members to know that I have been personally treated with the utmost
consideration. I have been given every opportunity, written and
oral, to express my view-albeit, I must confess, unsuccessfully, but
that is part of the process. I have never been given more opportunity
to express a view than by that body, and I want to express public ap-
preciation for it.

I must say, however, that although the educational groups--and we
think that they're quite representative of education in America-did
have an opportunity to be heard through the courtesy accorded to me,
I still think that, for whatever reason I do not know, there were many
other groups of equal importance (such as the scientific community
and the library community) which did not have that opportunity.
But, so far as the educational group is concerned, I want publicly here
to express to John Schulman and his colleagues our appreciation for
the opportunities we have had to express ourselves thoroughly.
Thank you, John.

KAMIN5STEIN. I think some of that may be due to the fact that there
are relatively few librarians or scientists who are also lawyers and
thus members of the American Bar Association. We have tried to
invite representatives of both of these groups to the Panel meetings.
Of course, one difficulty is that many of these representatives are so
busy they can't devote as much time to this problem as members of the
copyright bar.

Before going on to the next group of subjects, which are covered in
sections 6, 8, and 13, I have also been asked to give M[r. James Coleman,
who represents the Christian Science Church, an opportunity to pre-
sent a proposal which has been presented to the A.B.A. but which has
not yet been presented to this Panel.

CoInuxN. Thank you, Mr. Chairman. Mr. John Peterson is the
General ComuseJ of the Church; I would like to submit a proposal,
though.

Revision, I think, already recognizes the constitutional religious
rights by allowing the use of certain copyrighted works during reli-
gious services; that's as outlined in section 8(3). The purpose of my
appearance is to recommend the inclusion of an additional clause in
section 19, which clause in my opinion supports the same basic consti-
tutional principle. The clause I refer to would be added to section 19
as subsection (c). I will read the clause first and then discuss it.

Section 19 is entitled "Pre-emption with respet to other laws." My
hope is that this proposal will be introduced as subsection (c), reading
as follows:

Nothing in this title interferes with or limits the free exercise of an Indivhl-
ual's religion, therefore, the term of copyright of any religious textbook,
whether the copyright is in a work created before January 1, 1967. or after,
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endures for a term consisting of the life or existence of the religious
organization whose principles are presented therein.

All religions would thus be included in that provision.
I would also like to suggest amending section 54-the section which

is entitled "Definitions" and which will come first in the revised bill-
to add a definition of "religious textbook" as follows:

A religious textbook is a literary work containing a presentation of the
principles of a religion, and used as a basis of instruction or to present and
teach its doctrine.
I would just like to make a few comments on the reasonableness of

this clause and the reason for including it, because it may sound at first
as if it confers some special preference or right. In truth it appears to
us that in copyright, since the Statute of Anne in 1709, legislative
bodies have assumed and have been sustained in their power to deprive
an individual of his common law right to published literary works
after a stipulated period of copyright protection. The Constitution
of the United States gave the same power to Congress to restrict own-
ership of literary works for "limited times." There is no authority,
though, for time limits on individual's religious freedom, as the first
amendment specifically prohibits Congress from passing any law that
would interfere with the free exercise of an individual's religion.

Webster's New Collegiate Dictionary defines the word "textbook" as
"Any manual of instruction; a book containing a presentation of the
principles of a subject, used as a basis of instruction."

A book playing such a vital part in the denominational activities
of a religion must retain its integrity and its purity in order for an
individual to correctly practice his religion. There are perhaps many
religions which use textbook instruction in the presentation of their
principles, but I should like to take for an example the one which I am
best acquainted with: Christian Science. This textbook, "Science and
Health with Key to the Scriptures," by Mary Baker Eddy, along with
the King James version of the Bible, has been ordained according to
the church rules, the Church Manual, as a pastor. In fact, it's the only
pastor to preach for the church at all church services; it's read at every
Christian Sciences Church service on Sunday that "the Bible and the
Christian Science textbook are our only preachers." ("Christian
Science Quarterly")

Because of of this dual capacity of "Science and Health," namely, a
textbook and an ordained preacher, it occupies a unique position neces-
sary to the free exercise of the Christian Science religion. Scriptural
texts, along with correlative passages from the textbook, comprise the
only sermon that is preached in a Christian Science Church. There
are no ministers or clergymen of any type; there are just readers that
are elected to read from the books. This type of a sermon, where the
books are the sole preacher, constitutes for Christian Scientists (and
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I am quoting now from the "Christian Science Quarterly"), "a setrnon
[which they feel is] undivorced from truth, uncontaminated and un-
fettered by human hypotheses, and divinely authorized."

A law that would sanction depriving a religion of the integrity of its
pastor after a limited period by permitting its revision and alteration
by those of differing views clearly would directly interfere with an
individual's religious freedom. A preacher, be lie rabbi, priest, or
minister, who has had half-truths-by statements taken out of context,
by distortion, by misrepresentation, and so on-attributed to his ser-
mon would certainly claim direct interference with the individual re-
ligious rights of his congregation. And we feel that the same situation
would be possible if the present copyright revision put religious text-
books that were indispensable to a religion in the same category as all
other books, thereby throwing them into public domain during the life
or existence of the religion.

Though the effect on one religion only has been dealt with in some
detail, the proposed provision would uphold the individual religious
liberty of all denominations using the written published word to
present and teach its tenets without distortion.

I would like to make another point as a matter of national policy:
that religion, I think, today stands as the greatest deterrent to; and
the chief challenger of, Communism. Everyone knows the use that
Communism makes of propaganda and of the great art of distortion,
so it seems to me that the times dictate the importance of not allowing
a religion through its religious textbooks to be falsely propagan-
dized, misrepresented, or distorted. In religion's purity lies its
strength, and I think our forefathers have guaranteed this by the
first amendment.

I could read to you many cases-starting out from the Bible Read-
ing Vases on back (and even forward)-that I think would substan-
tiate the position that the Supreme Court has revealed that its main
purpose in determining any of the cases under the first amendment is
to secure and assure individual religious liberty and freedom. I
would just like to read a short quotation from Mr. Justices Harlan
and Goldberg in the 1963 Bible Reading Cams. They said:

The basic purpose of the religion clause of the Pirst Amendment is to
promote and assure the fullest possible scope of religious liberty and toler-
ance for all and to nurture the conditions which secure the best hope of
attUining that end.

One more thought may be presented to you, and that is on the
question of limitation. Just briefly to touch on that, we submit that
the limitation placed on religious textbooks for the life or existence of
the religious organization meets the constitutional requirement of
Article 1, section 8. Of course, there are no cases on the special words
"limited times," and neither do the commentaries by the framers of
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the Constitution on its drafting offer any assistance since the commit-
tee proceedings of the Constitutional Convention were conducted in
secret and the final form of the copyright clause was approved with-
out debate. (Madison, Debates in the Federal Convention of 1781.)
(It is certainly interesting how there is no secret about this present
revision going on.)

But Webster, in his New Collegiate Dictionary, states that "limit
implies a point in ... time ... beyond which a person or thing
cannot go or is not permitted to go." The "limited," or point in time,
beyond which the copyright protection would not be permitted to go
is the termination of the human existence of the religious organiza-
tion copyrighting the textbooks. Exactness of termination date is not
a criterion for limitation with a religious organization any more than
it is for, say, the granting of copyright for the life of a human plus
fifty years. The sole test is that there is a point beyond which the
colvright is not permitted to go.

Now, in conclusion, as a matter of precedent, it's interesting to note
that the English precedent recognized the importance of religious
textbooks by authorizing a perpetual copyright to the King James
Authorized Version of the Bible and the Book of Common Prayer.
Historically, when printing and copyrighting reached the stage where
it was considered in England as a matter of State, the Crown-as the
religious head-retained the exclusive right to print and give patents
for the printing of these two books to the Universities of Oxford and
Cambridge.

Briefly, in summarizing, it seems to me that this proposal can cer-
tainly do injury to no man at all and be a blessing to all mankind.
And I sincerely hope that the Register considers including it in his
final draft in January.

I have prepared a legal brief covering the pertinent cases in regard
to the proposed religious textbook amendment and I would appreciate
it if you would make the brief part of my written statement. Thank
you.

KAmINsmTEi. As I have said, this proposal has not been presented
to the Panel before. Are there any comments? If not, we will include
Mr. Coleman's full statement in the transcript of this meeting and
will entertain written comments.

STATEMENT OF JAMES J. COLEMAN IN REGARD TO A
PROPOSED RELIGIOUS TEXTBOOK AMENDMENT TO
THE GENERAL REVISION OF THE COPYRIGHT LAW

The purpose of my appearance is to recommend the inclusion of a
clause in the general revision of the Copyright Law which, in my
opinion, is necessary to protect its complete constitutionality. The
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clause I refer to is one that would prohibit religious textbooks neces-
sary to an individual's free exercise of his religion from being legis-
lated into public domain during the life or existence of the religious
organization.

Since the Statute of Anne, in 1709, legislative bodies have assumed
and been sustained in their power to deprive an individual of his com-
mon law right to published literary works after a stipulated period of
copyright protection. (Millar v. Taylor, 4 Burr. 2303, 2345, 98 Eng.
Rep. 201, 224 (K. B. 1769), and Donaldson v. Beckett, 2 Bro. 129, 1
Eng. Rep. 837 (1774)). The Constitution of the United States gave
the same power to Congress to restrict ownership of literary works for
"limited times." There is no authority, though, for time limits on an
individual's religious freedom, as the First Amendment specifically
prohibits Congress from passing any law that would interfere with
the free exercise of an individual's religion.

Webster's New Collegiate Dictionary defines the word "textbook" as
"Any manual of instruction; a book containing a presentation of the
principles of a subject, used as a basis of instruction."

A book playing such a vital part in the denominational activities of
a religion must retain its purity in order for an individual to correctly
practice his religion. There are perhaps many religions who use text-
book instruction in the presentation of their principles, but I shall take
for an example the one with which I am best acquainted-Christian
Science. This textbook, "Science and Health with Key to the Scrip-
tures," by Mary Baker Eddy, along with the King James version of
the Bible, has been ordained by the Church Manual as the only pastor
to preach for the church at all church services. Because of this dual
capacity of Science and Health, namely, a textbook and an ordained
preacher, it occupies a unique position necessary to the free exercise
of the Christian Science religion. Scriptural texts, along with cor-
relative passages from the denominational textbook, comprise the only
sermon each Sunday in every Christian Science church throughout the
world. This type of sermon, where the books are the sole preacher,
constitutes for Christian Scientists "a sermon undivorced from truth,
uncontaminated and unfettered by human hypotheses, and divinely
authorized." (Explanatory Note, Ohristian Science Quarterly)

A law that would sanction depriving a religion of the integrity of
its pastor after a limited period by permitting its revision and altera-
tion by those of differing views clearly would directly interfere with
an individual's religious freedom. A preacher, be he rabbi, priest, or
minister, who had half-truths-by statements taken out of context, by
distortion, by misrepresentation, and so on-attributed to his sermon
would certainly claim direct interference with the individual religious
rights of his congregation. The same situation would be possible if
the present copyright revision put religious textbooks in the same cate-
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gory as all other books, thereby throwing them into public domain
seventy-five years after first publication in many cases.

Though the effect on one religion only, namely, Christian Science,
has been dealt with in some detail, the proposed provision would up.
hold the individual religious -liberty of all denominations using the
written published word to present and teach its tenets without
distortion.

11eligion stands today as the greatest deterrent to, and the chief
challenger of, the growth of Communism. The times dictate the imu-
portance of not allowing a religion through it religious textbooks to
be falsely propagandized or misrepresented. In religion's purity lies
its strength, and our forefathers have wisely guaranteed in the First
Amendment that no law can be passed to interfere with its purity.

The general revision, as presently introduced, in effect recognizes
the basic constitutional principle of religious freedom in exempting
from copyright infringement the "performance or exhibition of the
work in the course of services at a place of worship or other religious
assembly." (Section 8(3)).

With this basic constitutional principle in mind it is clearly appar-
ent that the general Copyright revision must be further revised in such
a manner that it will in no way violate the religion clause of the First
Amendment. A study of the cases decided by the United States Su-
preme Court concerning the First Amendment reveals that its main
purpose is to secure and assure individual religious liberty and free-
dora. No matter whether its attention has centered as the main issue
on Establishment, or on Free Exercise, the Court has never lost sight
of this purpose. Mr. Justices Harlan and Goldberg said in the 1963
Bible Reading ase8, &lhool Diet. of Abington v. Sohempp and Mur-
ray v. Czurlett, 374 U.S. 203,83 Sup. Ct. 1560 (1963) :

"The basic purpose of the religion clause of the First Amendment is to
promote and assure the fullest possible scope of religious liberty and tol-
erance for all and to nurture the conditions which secure the best hope of
attained of that end." (p. 1015.)

To achieve this single purpose it is important to note and remember
that the First Amendment contains not just one, but two prohibitions
directed to Congress. As Mr. Justices Harlan and Goldberg in the
same opinion point out:

"The First Amendment's guarantees .... foreclose not only laws 'respect-
lng an establishment of religion' but also those 'prohibiting the free exercise
thereof'. These two proscriptions are to be read together, and in light of the
single end which they are designed to serve."

The Supreme Court has interpreted in the cases of MeCollutm v. Bd.
of Educa., 333 U.S. 203 (1948), Engel v. Vitale, 370 U.S. 421 (1962)
and the Bible Reading 6aiseo (supra), the Establishlnent Clause to
mean that any law passed by Congress which has as its primary pur-
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posoe or effect a religious goal, aim, or result rather than a secular one,
is unconstitutional as an establishment of religion in violation of the
Establishment Clause. Under this concept, Congress is required in its
legislation to maintain a position of neutrality, neither preferring nor
disparaging (interfering with) any religion. This secular purpose
test or requirement of neutrality of the Establishment Clause finds its
best expression in Bible Reading Casem, Sohempp and Murray, when
Mr. Justice Clark, speaking for the majority, said: (p. 1571)

"... this Cosyr .... has consistently held that the clause (Establishment
Clause) withdrew all legislative power respecting religious belief or the
expression thfreof. The test may be stated as follows: what are the purpose
and primary effect of the enactment? It either is the advancement or In.
hibition of religion then the ernactment exceeds the scope of legislative power
as circumscribed by the Constitution. That Is to say that to withstand the
strictures of the Establishment Clause there must be a secular legislative
purpose and a primary effect that neither advances nor inhibits religion."

Concerning the Free Exercise Clause, Mr. Justice Clark continues:
"..o. the Free Exercise Clause ... withdraws from legislative power,

state and federal, the exertion of any restraint on the free exercise of re-
ligion. Its purpose is to secure religious liberty in the individual by pro-
hibiting any invasions thereof by civil authority. Hence it is necessary in
a free exercise case for one to show the coercive effect of the enactment as
It operates against him in the practice of his religion."

A brief look at past cases concerning the Free Exercise Clause will
illustrate how careful the Supreme Court has been in making sure
that Congress or a state made no law prohibiting the free exercise of
religion. Beginning in 1918 in the Selective Draft Law Caee8, 245
U.S. 360 (1918), the Supreme Court held that exemptions to the selec-
tive draft laws for ministers and theological students and provisions
relieving members of certain pacifist religious sects from combatant
duty, were not laws "respecting the establishment of religion," but
were provisions preventing the selective draft laws from prohibiting
the free exercise of religion and were therefore certainly constitutional.

In Oantwell v. Connectiout, 310 U.S. 296 (1940), a Connecticut law
prohibiting religious solicitation without a license was found unconsti-
tutional as a law prohibiting the free exercise of religion for those
who practiced their religion by means of solicitation. Concerning the
Free Exercise Clause the Court in Cantwell said: (p. 303-4)

"The constitutional inhibition of legislation on the subject of religion has
a double aspect. On the one hand, it forestalls compulsion by the law of
the acceptance of any creed or the practice of any form of worship. Free-
dom of conscience and freedom to adhere to such religious organization or
form of worship as the individual may choose cannot be restricted by law.
On the other hand, it safeguards the free exercise of the chosen form of
religion."

In West Va. Bd. of Edu. v. Barfiette, 819 U.S. 6H (194I), a school
board resolution making it compulsory for all children to salute and
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pledge the American flag each morning was held unconstitutional as a
law prohibiting the free exercise of religion.

A requirement of, a declaration of belief in the existence of God as
a prerequisite for state office was found a violation of both the Estab-
lishment' snd Free Exercise Clauses in toraso- v. Watkins, 387 U.S.
4n (ommo11t) vi Arlan's Dept. Stotre o, 57 S.W. 2d-708& (Ky.

Ct. App. 1968), appeal dismissed, 871 U.S, 218 (1962)', the Supreme
Court in a memorandum decision upheld the constitutionality of ex-
emptions fromths requirement of the Kentucky Sunday closing laws
for those who boberve a Sabbath other than, Sunday, as provisions pro-
tecting the free exercise of religion. The x6oion that such exemptions
were estabsl ents of religion in violation o the Establishment Clause
was rejected._

Finally, in the most recent case decided by the Supreme Court on the
Religion, Clause, Sherbert y. Viner, 374. US.398 (.193), the Supreme
Court e•ed that ans individual (a Seventh tDaT Adventist) could not be
disqual~ ~fom receiving unemploymp t benets under the $outh
Car0lina: Unemployment Compensation Act simply because religious
scruples prevented htr from working on Saturday. The Courtvrea-
soned that the la*b wold bl constitutional as a prohibition of the
free exercise of religion It It' Was intendil or interpreted to apply so
as to make her ineligible tor the beifits because of her religious beiefs
and practices. As in the Com-mowemA case (supra), the claim that
such exemption or application was an establishment of religion was
properly rejected.

It is clear that for the present Copyright Law, or any revision of It, to
avoid violation of the First Amendment, it can be neither a law "re-
specting the establishment of religion," nor a law "prohibiting the free
exercise thereof." Applying the secular purpose test of the Estab-
lishment Clause to the present Copyright Law and proposed religious
textbook revision, the legitimate secular purposelis clear. The Article
of the Constitution which authorizes the granting of copyright states
it is "to promote the progress of science and useful arts." The require-
ment of a primary secular effect is achieved by the Copyright Law
through the protection of private property rights for a limited period
by means of criminal prohibition of their violation, and the promotion
of the general welfare and public policy by means of 'the passage of
a work into public domain.

The introductory statements pointed out how enactment of general
revision without, religious textbook consideration would operatee
against an individual in thepractice of Ia religion. on . Justice Clark
in the Bib. Reading cases, Scempp and Murray, said: (p. 1571)

"f'.9PmW Ie) (W u9. We. *A.r• *.. ".••tu po ,.te'taW
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Its purpo Is to secut religous liberty In the nilvidual by prohibiting an
invasions thereof by civil authority. Hence It Is necessary In a free exercise
case for one to show the coerclve effect. of the enactment " It operates
against him In the practice of his religion." (Emphasis added.)
The arlgment may be presented that teo tutioal p rorip.

tioh against a law prohibiting the free emer o, religion O not ab-
sqlut, This is true. There are two wel-de4ned exceptions to.the
protection aforded the free execizse or religon. (See Sebq V,
Ve~ ' at p. 1798.) Doth find their bapis in overwhelm$ public
polipy and general welfare, con rid" on* The 'fist is that, where ain
indivIdual's exercise or practice of his reli•on 14 such that it is 4 sub-
stoqtial threat to public safety, peace, order or, pod mrlta xr

or practice is subject to governmeutal regution in spite o -the
tact that such regulation is Ba restriction Ir prohibition of the free

cise of 1in The upme courti. ,.NC ., 8 U.s.
V•, (1879), applied ptio n to COOe andprote
the practc•c amy, even thought w , ous pacti be-
c4 .o0 its i oruolity and oesiveneas to pu order id morals.

The seco exception is that en ri ion r ofan idi-
v4d a'sol ercise orp ontheligi p , ble io the 6re

andti canfboj ed ba w4 mlloriTds rec t
regul ion of 4nusrar, P #A 1
regl to. Th i4 m ýoiLq oert

Leoqmý.,tday c- Is Q, Mary.
manmssna facomrn

th iw, (tA
thew ameoh po dt~ ~c p a it.
Uinc I IDur orawmfl9ZI teei umo, ree ee ofrilioai of those ho did .ot... v'yias e+ iitl"andada Ofes, wso a go,

iulproino the we t leaw 'Ay ioýNeither o exception p t the polibt thathe Copy
right Lawi t the provisioýnforr ose places on. an
individual's, f, of religion, i4e8jxcp•-ozclearly does
not apply. An indivi reign by'means of a
textbook without which he could not h realign cannot be
said by any. reasonable person to be of such a nature as to institute
a substantial threat to 'public safety, peace. order, .orgood morals. As
to the aeono exception, we have already d•4•. 4 ii d'etil, t4. ,rt
bearin a, textbkha on an inividualrs religious rigl,4

An e n f the deesmi-th Saprs mms Opurk- in. whic a
com•e g government Int ` IhV -Exercise ,0latielhave
compete reveal•that only, In-the m, • •.L w a the

compflig g~e~ wient tre ~a1 h ~S

'1964 RIVlJ8ON BHZ,-,



COPYRIGHT LAW REVISION

cause of the indirectness and financial nature of the burden on the free
exercise of religion.

In all the other cases, the Supreme Court has found the protection
of the free exercise of religion of overriding and primary importance.
For example, the claims of compelling governmental interests in
achieving public good such as the attainment of local revenues in
Murdock v. Pennfyluania 319 U.S. 105 (1943), the promotion of
public peace in Cantwel v. Connectiout, 810 U.S. 296 (1940), the re-
strictlon of the use of public parks for recreation in Fotower v. Rhode
loland, 845 U.S. 7 (1958), and thepromotion of national unity in West
Va. Bd. of tduo. v. Banette, 819 U.S. 624 (1943), could not justify
the inhibitions or impositions they placed on an individual's free ex-
ercise of religion. The inhibitions that general revision in its present
form places on jAl individual's free exercise of religion by making
possible the adulteration of the textbook without which he cannot
practice his religion cannot be justified. The simple method of avoid-
ing such prohibition of the free exercise of religion is to include in the
revision of the Copyright Law the proposed provision for religious
textbooks

It may be argued that the religious textbook provision is an estab-
lishment of religion designed to aid and benefit religion and that it
has no secular purpose or effect but, rather, a religious purpose and
effect, and therefore is unconstitutional as a violation of the First
Amendment. This argument is based on a misunderstanding of the
basic purpose and meaning of the First Amendment and its two re-
ligion clauses, as well as the decisions of the Supreme Court upon these
clauses. In the ible ReadWi, C6me of Bo mpp and Murray, Mr.
Justice Clark set out the secular purpose and effect test as the mean-
ing of the Establishment Clause. Mr. Justices Harlan' and Goldberg,
in a concurring opinion, emphasized that the basic purpose of both
the Establishment Clause and the Free Exercise Clause is to work
toward the single goal of promoting and assuring the fullest possible
scope of religious liberty and tolerance for all.

It is in the concurring opinion in this same case by Mr. Justice
Brennan that the relationship of the Establishment and the Free Ex-
ercise Clauses in their attempt to fulfill their common purpose was
clearly enunciated. Said Mr. Justice Brennan:

"Nothing in the_,98tablu1hnmnt Mlause forbids the qppUcation of legiela.
ton haft purely secular ends in stick a way ae to alleviate burdens upon
the free euerokee oi iti nMt'duaars re7igouw bel(bf. Surely thd Framers
would never have understood that sueh a construction sanctions that in.
#1lvement whith ioleatewr the ZabllsWent O l•ae. $uch b o4cluaIon can
be, reaeh8,. • ;ow,, yting the vo0,of. the First Amendment to defeat
its yenr purpose'," 0(p.. ; E9-2phass added. )

cannot . .. accept the fuggu~ t to... that every Judiciil or admis--
let roi,ý, i ý*e W 48 geftfo to 006006.t a pudUkicteif.~v Or&a
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from ab4dvW the free eseroee of rseigione beUef, is for $aht reason, ipeo
ftdoo, an eatabUOhmmt of regionn" (p. 803--i-npbads added.)

"Such a construction would ... require government to impose religious
discriminations and disabilities, thereby Jeopardlalng the free exercise of
religion, In order to avoid what is thought to constitute an establishment"
(p. 802)
In essence, what Mr. Justice Brennan has made clear is that in legis-

lation having a secular purpose and effect, governmental accommoda-
tions, exemptions or provisions which are designed to protect the free
exercise of religion are not violations of the Establishment Clause.
The cases decided by the Supreme Court bear out the truth of this
statement. For example, the Selective Draft Law Cames involved
exemptions to the selective draft laws for ministers and theological
students and' provisions relieving members of certain pacifist religious
sects from combatant duty; Commonwteath v. Arlan's Dept. Store,
h1W., involved exemptions from the requirement of the Kentucky
Sunday closing laws for those who observe a Sabbath other than
Sunday; and the most recent case decided by the Supreme Court on
the Religion Clause, Sherbert v. Verner, involved the application of
the South Carolina Unemployment Compensation Act in such a way
so as not to disqualify an individual from receiving unemployment
benefits simply because religious scruples prevented her from working
on Saturday.

In all these cases the Supreme Court found the exemptions consti-
tutional as provisions or accommodations protecting the free exercise
of religion and rejected any claim that they were establishments of
religion. I' fact, an analysis of all the cases, that is, Moe~o~wn
Toraco, tgel, and the Bible Reaung wases, held unconstitutional
as violations of the Establishment Clause, reveals that each case in
reality also involved a threat to the free exercise of religion.

MoColum involved & plan of released time for religious training
in the major religious faiths in public schools. IlNe practical effect
of this plan was to threaten the free exercise of religion of some of
the public school pupils not members of major religious faiths, since
the nature of the plan was such that it involvedd subtle indirect pres-
sures to conform to the prevailing rligious beii• "

Toraoo involved the requirement of, a declaration of a belief in the
existence of God as a prerequisite for holding state office This re-
quirement was, in effect, a threat to the free exercise of religion since
it attempted to force a person to profess a belief or disbelief in any
religion.

Engel involved the required recitation in public schools each morn-
ing of a non-sectarian prayer written by the New York State Board
4d Regents; and the Bible Reading Gate., Murray and Rokempp,
involved state laws requiring the daily reading of'the Bible in' public
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schools. The laws in both Engel and the Bible Reading Gasem were,
in effect,. threats to the free: exercise of religion because, as in
Mgo•llum, the natures of the requirements were such that they in-
volvd, subtle pressures on the school children to conform toprevailing
religious beliefs. Such uses of the Establishment Clause to implement
the .Free Exercise Clause are not misapplications of the Clause.
Rather, they are in complete harmony with the fulfillment of the
single and common purpose of both clauses-that is, to promote and
assure religious freedom and liberty for all.

Examining the proposed provision for religious textbooks necessary
to an individual's free exercise of his religion in the light of the above
principles, we find that it, too, in no way constitutes an establishment
of religion (violates the Establishment Clause). Thus, as part of the
Copyright Law, the provision does share its secular purpose and effect.
But in addition, the provision has a specific purpose. That purpose
is simply to protect the free exercise of religion-to prevent Congress
from mistakenly enacting a copyright law which could prohibit the
free exercise of religion. This purpose cannot be construed to be an
eNtablishment of ,a religion. To do so would make a mockery of the
First Amendment or, in the words of Mr. Justice Brennan, would be
"using the words of the First Amendment to defeat its very purpose."

Finally, the limitation placed on religious textbooks for the life or
existence of the religious organization meets the constitutional require-
ment of Article I, section 8, clause 8 that copyright be granted only
for "limited times,. There are no cases on the copyright clause inter-
preting the meaning of thewords "limited times". Neither do the
commentaries by thp Framers of the Constitution on its drafting offer
any assistance since the committee proceedings of the Constitutional
Convention were conducted in secret and the final form of the copy-
right clause was approved without debate (Madison, Debates In the
#ed&Ia Convention of 1787, at 012-18 (Hunt & Scott ed. 1920)).
Webster's New Collegiate hDictionsry states that:6.

%Wemt' IampUeS a' Point In. AM. *tl .... beyond which a person or thin
cannot 01or, slnot pelttd to ago."

The "limited", or point 'tima , beyond which the copyright protection
will not be permitted to go Is the termination of the human existence
of the religious organ-ation copyrighting the textbook. Exactness
of termination date is not a criteria for limita1n with a religious
organization any more than it is for the granting of copyright for the
life of a human plus fifty years. The sole test is that there is a point
beyond which the copyright is'not permitted to go.

In conclusion, it is interesting to note the English precedent recog.
rising the importance of religious textbooks by authorizing a perpetual
copyright to the King James Authorized Version of the Bible and
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the Book of Common Prayer. Historically, when printing and copy.
righting reached the stage where it was considered in England as a
matter of State, the Crown-as titular religious head-retained the
exclusive right to print and give patents for the printing of these two
books to the Universities of Oxford and Cambridge. Their exclusive
right to protect the integrity of these religious denominational books
by preventing others from printing these works is now well established
by jurisprudence. (Univeraities of Ow/ord and Cambridge v. RikA.
ardion (1813) 6 Ves. 689. Manners v. Blair (1828) 8 Bli. (n.s) 891;
Red Letter Teatanwn (1900) 17, TL.R. 1)

The general revision of the Copyright Law under Article I, section
8, clause 8, of the United States Constitution can simply be written
without violating the constitutional powers and principles contained
in the Bill of Rights (First Amendment) by merely extending the term
of copyright for religious textbooks necessary to the free exercise of an
individual's religion for the lifetime or existence of the religious orga.
nization.

Respectfully submitted,
JAMER J. COLEAo,

August 4,1964.
PROPOSED AMENDMENT TO
H.R. 11947--88TH CONGRESS

2d SESSION
A BILL

FOR THE GENERAL REVISION OF THE COPYRIGHT LAW,
TITLE 17 OF THE UNITED STATES CODE, AND

FOR'OTHER PURPOSES.
Amend Section 19, entitled "Pre-emption With respect to other laws"

by adding . .. a new sub-section, as follows:
(C) NOTHING IN THIS TITLE INTERFi 05 WITH OR LIMIT THE

FREE EXERCISE OF AN INDIVIDUAVS.ýRELGION, THERM .
FORE, THE TERM OF COPYRIGHT OF ANY RMIGIOUS TEXT-
BOOK, WHETHER TEM COPYRIGHT 18 IN A WORK CREATED
BEFORE JANUARY 1, 196, OR AMFPR, ENDURES FOR A TURN
CONSISTING OF THE LIFE OR EXISENCM OF T=E RMLGIOUS
ORGANIZATION WHOSE PRINCIPLES ARB PRESBOTUD THERE.
IN.

Amend Section 54... entitled "Definitions", by adding the fol.
lowing:

A REGIGIOUS TTBOOK IS A LITERARY WORK 00NTAINING A
PRESENTATION OF THE PRINCIPLES OF A RELIGION, AND USED
AS A BASIS OF INSTRUCTION OR TO PRESENT AND TEACH ITS
DOCTRINE

KAMrmuz;. I will now ask Mr. Anello if he wants to speak to the
dubbing provision, section 10.
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AUmLW. Thank you, Mr. Kaminstein. I'm sorry that I was late.
I just wanted to address myself briefly to the question raised by

the record people regarding performing rights. Since this was not
in the Register's draft I did not consider it pertinent to speak to
it. However, I would suggest to Mr. Diamond that, while I would
agree that if I purchase a play at a bookstore that does not give
me the right to perform, I never thought that the right to perform
had to be secured from the publisher unless the author of the play
himself granted those rights to the publisher.

Secondly, once having secured performing rights from the author. I
don't believe that a second performing right would be in order. This
is precisely What the record people seem to be seeking. We secure
our performing right from the author of the song, and I don't think
that justice would be served by also paying a second performing
right merely because somebody happened to put a particular piece on
a record.

KAxmam. We now intend to combine the discussion of sections
6, 8, and 18, and I will ask Mr. Goldman to speak to those sections.

G oMAN;. Section 6 deals with fair use. In the Report of the
Register, issued back in July of 1961, it was recommended that the
doctrine of fair use, which is now a development of the courts in
judicial pronouncements, be confirmed expressly in the statute,
although it was recognized that any attempt to define fair use with
any precision would not be possible.

Section 6 is our attempt to express in the statute the doctrine of
fair use. It differs in the bill from the section in the preliminary
draft in two respects. In the preliminary draft the opening sentence
said, in effect, that fair use is not infringement. Then it went (in
in the next sentence to say that, in determining whether a particuhr
use made of a work is a fair use, there were four criteria to be con-
sidered, among others, and then listed the four.

th .e bill, in the flrst sentence, We'liav inserted a phrase saying
that fair uso "to the extent reasonably necessary or incidental to a
legitimate purpose such as criticism, comment, news reporting, teach-
ing, scholarbh1p, or resea0ch is not an infringement of copyright."
Tligt's an atteImpt to glv6 a little more guidance as to what is fair use.
We think that we have embodied in the provision the doctrine of fair
use in bout the shme manner ii It h&M been developed in the court
decisions.

We have dropped out of the bill the words "among others" pre-
ceding the fout criterii, not *ith the ides that these were to be the
solo' criteria, but merely because we assumed it to be understood that
"include" here did not necessarily mean that nothing but the four
criteria could be considered. Those who suggested at the meetings
earlier this week that we insert again "include without limitation"
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or "among others" are, I think, suggesting what was the intent, and
I suppose the language could be clarified in that respect.

Turning to section 8, this is the section that provides for the limita-
tions on the rights of public performance and public exhibition, and
it replacqe, in effect, the provision of the present law which limits the
right of public performance of nondramatic literary sUd musical
works to publiq performances "for profit." As indicated earlier, the
"for profit" language was dropped from section 5 and the limitations
are now specified in section 8. Note that section 8 relates not only to
the performance of a nondramatiq literary or musical work but also to
the exhibition of a pictorial, graphic, gr sculptural work. This pro-
vision is not in the present law, because the present law doesn't specify
the right of exhibition with respect to them works.

The exemptions are stated somewhat differently from the way they
were stated in our preliminary draft. The first two exemptions relate
to teaching or education. The first one deals with "performance or
exhibition of the work by instructors or pupils in the course of face-
to-faco teaching activities"-that is, in the classroom. The second
relates to ,'performance or exhibition of the work by or in the course
of a bro *c~st or other transmission made for reception solely within
nonprofit educational institutions."

We've been asked whether this clause (2) means closed circuit tele-
vision. I think the answer to the question, Rstated, is that it does.
If there is room for argument, that it might include more, I would
say that nobody can assme that it includes, morr. If there was any
thought that it should include more, I would say th• the language
would have to be changed to accomplish thpt. bn shqrt, I think the
effect of clause (2) is limited to closed oirquit ton,

Clause (8) refer'q to "performance or exhibition in the course of
services at a place of: worship or qt!br religious assembly." I don't
think that needs any further explanation. Clause (4) is the broad
catch-all clause which relate generally to ,performances that are
made without any purpose of "coupnerial, 4dvaYtap an4 without
payment of apy Wlary, fee,, or any qompensa~ion to the performers,
if: (A) there is no direct or indirecto% I*%n chage, or (B) the
proceeds, a r deducting the rea a costs of producing the per-

formance, are used exclusively for educational, religious, or charitable
purposes..." That i• very much what we h1d in 4he preliminary
draft, with one exception. We have made it clear in clause (4) that
this exemption relates to performances other than in "a broadcast to
the public,"

Section 13 in the preliminary drtft contained all of the provisions
that related to the eWtent of the broad•.tin right and the limitations

on the broadcasting right. Wq have, placed mpt* of the substance of
what was section 18 in the preliminary draft in section 5 with respect
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to specifying what the right is. And, with respect to limiting the
right, you will find most of the limitations either in section 5 or 8.

What is left in section 18 are two of the provisions that were formerly
in that section of the preliminary draft. The first of these is the
exemption of the "communication of a broadcast embodying a perform.
ance or exhibition of the work to the private rooms of a public estab.
lishment by means of a system of loudspeakers or other devices, un-
less..." (and the exemption would not apply if) ".... the person
responsible for the communication or the operator of the establish-
ment alters or adds to the content of the material included in the broad-
cast." Second, we have exempted the "reception of a broadcast em-
bodying a performance or exhibition of the work on a single receiving
apparatus of a kind commonly used in private homes, unless..."
(and here again the exemption would not apply if) 1..* . a direct ad-
mission fee is charged to see or hear the broadcast, or unless the
receiving apparatus is coin-operated."

KAMmITm. A number of suggestions have been put forward in
the last three days on these provisions, and we would like to consider
them after this meeting. However, we would like you to state the
propositions in general so that they are made a part of the record
of this meeting, and then to amplify them in written statements.

WAT=Nwmo. Philip Wattenberg, Music Publishers Association.
At the risk of being repetitious, I will say again that, with respect
to section 6, I am against inclusion of a fair use provision. Fair
use to my mind is a judicial concept, not a legislative one, and it
cannot be defined in a law. If this provision is included it will
mean tests of innumerable uses, some of which will be uneconomical
to test, so that you will find rights being waived by inactivity.

If this section is to be included, I suggest that ... after the words
"the fair use of," we insert "s portion of." This would tie in with
clause (8), which rders to "the portion." Also... I would take
out "such as" and insert "of" so that we are limiting fair use to the
specific uses there-criticism, comment, news reporting, teaching,
scholarship, or research-so as not to have it so broad that we can
expect every type of conceivable use being defended as a fair use.

At the present time teachers reproduce copies of entire musical
compositions and defend that as being not for profit. In other words,
they are bringing over the "profit" limitation from section 1 (e) and
applying it to other uses. If we are to leave the words "teaching"
and "fair use" here, we have got to limit them somehow.

KAxnsma. I had forgotten that Mr. Rosenfield had waived his
time before. Would you like to speak nowI

Rosvmicw. Mr. Chairman, my waiver related to section 8. I would
like first to discuss section 6. This may come aM odd from me, but I
would like to compliment the Register for the changes in section
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6 because of the special recognition given to the needs of teaching,
scholarship, and research, among other areas. This is an important
change, in the public interest, and justifies malkng "fair use" a
statutory doctrine.

However, it would be a serious mistake for anyone to believe that
such specification of "teaching" in this section either alone or in con.
junction with section 8 meets the needs of education under the copy-
right law. Apart from such comments as I will make on section 8,
and other comments, section 6 raises three problems for us, language-
wise as well as policy-wise. Mr. Goldman has already referred to
one: the limitation to the four specified criteria. We would feel
more comfortable with the insertion of "among others."

But there are two other factors, language-wise. We are not at all
sure whether fair use, as judicially interpreted now, would not be
wider than the limitation of the language "to the extent reasonably
necessary... to a legitimate purpose." If this be true, then section 6
would place education in a worse situation than prevails under ex-
isting law.

The fair use doctrine has been developed in the factual context of
commercial rivalry between commercial competitors. Thus, the entire
framework of fair use under section 6 is wholly inapplicable to edu-
cation's use of copyrighted material for completely nonprofit purposes.

What education needs is a statute which will enable teachers easily
to know when they can use copyrighted materials. Proposed section
6 does not give this certainty, but means that s teacher in preparing
every single lesson must either consult a lawyer or act at her risk.
The fair use doctrine both under present law and proposed section 6
not only fails to give assurance when copyrighted matter can safely
be used, but also fails to give assurance as to how much can be copied
or how many copies can safely be made. If fair use can be the con-
troversial bone of contention that it is among sophisticated copyright
lawyerN in this room and elsewhere, is it any wonder that, teachers
find lea practical value in the application of fair use in education
than might be deemed to be the case

I would like to mhke it clear that "fair use" is, of course better than
nothing, and that we are in favor of -the concept and additions in
section 6; but its meaning under both the present law and the proposed
section 6 is still uncertain and risky in individual circumstance.
Therefore, while we applaud the Register's recognition of education,
scholarship, and research as elements of "fair use," and favor section
6 as far as it goes, we believe that the doctrifie as stated in the section
is inadequate, alone and without the concept of "for profit" now in
the law, tO meet the public interest as expressed In the needs of edu-
cation, scholarship, and research,' ind may conceivably be more re-
strictive than the present law.
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One final observation: "fair use" is an affirmative defense in a law
suit, and the one claiming its protection has the burden of proof. The
competitive commercial effect of an alleged "fair use" is the most de-
cisive criterion. Such proof is peculiarly in the hands of the copy-
right owner, and consequently he should have the burden of proof.
Therefore, we propose for your consideration, Mr. Kaminstein, an
added provision to section 6, as follows: "Provided, that non-commer-
cial use by a nonprofit educational institution or organization for non-
profit educational purposes shall be presumed to be such 'fair use' un-
less the contrary be proved."

With your permission, I should like to submit my entire statement
for the record. I should also like to have time for section 8 when
that's up for discussion.

Section 6 ["Fair Use")
H.R. 11947

S.8008
Statement by

AD HOC COMMITTEE ON COPYRIGHT LAW REVISION
Before

Panel of Constiltants to Register of Copyrights
New York, N.Y., August 6,1964

Submitted by
Harry N. Rosenfield, Esq.,

Washington, D.C.

The Register is to be complimented for the changes in section 6,
"fair use," because he has given special recognition to the needs of
"teaching, scholarship, or research," among other areas of use of copy-
righted materials. This is an important change, in the public interest.

However, it would be a serious mistake for anyone to believe that
such specification of "teaching" in the "fair use" section meets the
needs of education under the copyright law. Elsewhere, in connection
with Sections 5 and 81 the Ad Hoc Committee on Copyright Law Re-
vision expressed its view on this subject. Furthermore, as written,
Section 6 raises the question whether "fair use" as now judicially
applied is to be subject to a narrower series of criteria, and is to be
limited further by the language "to the extent reasonably necessary"
and "to a legitimate purpose." To the extent these possibilities pre-
vail, Section 6 would place education in a worse situation than prevails
under existing law.

"Fair use" now is, and under Section 6 will continue to remain, a
judicial determination. This doctrine has been developed in the fac-
tual context of commercial rivalry between commercial competitors.
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Thus, the entire framework of "fair use" under Section 6 is wholly
inapplicable to education's use of copyrighted material for ccaipletely
nonprofit purposes. It is prejudicial error to attempt merging edu-
cation's nonprofit "fair use" activities within a completely commercial
doctrine.

What education needs is a statute which will enable teachers easily
to know when they can use copyrighted materials. The proposed
Section 6 does not give any such certainty, but rather means that a
teacher must either consult a lawyer before preparing each lesson or
risk a law suit, since good intentions or ignorance are no excuse under
the statutory damages section. The "fair use" doctrine as contem-
plated in Section 6 not only fails to give assurance of when copyrighted
matter can be safely used by teachers, but also fails to give any assur-
ance whatsoever as to hOw mnwA may be safely used.. ' When the Regis-
ter, in his tentative draft report (April 1961) citid, as an example of
"fair use" under the present law, "reproduction by a teacher or student
of part of a work to illustrate a lesson," the American Book Publishers
Council took exception, and said that "the doctrine of fair' use was
never intended to' cover"' such use which "at the least.., would
seem to be highly controversial." In the 1961 Report, the Register
changed the above drabt statement so as to read "small part"t "for
"part". If this kind of highly technical argument can be a bone of
contention among such'sophisticated copyyright 'lawyers, is it any
wonder that teachers find little practical value in the application of
"fair use" in education I

The Register has officially advised people that
"When It Is Impractical to obtain permission, use of ceppjghted material
should be avoided unless it seems clear that the doctrine of 'fair use' would
apply to the situation. If there is any doubt or question, it is advisable to
consult an attorney." (Copyright Office; Circular 20, parstraph 5., June
1902.)

Since the Register has himself said that te line between 'fair use'
and infringement is unclear and not easily defined" (ibid, paragraph
8.), how can the classroom teacher be expected to know when "it seems
clear that the doctrine of 'fair use' would apply to the situation"?
In actual operation "fair use" is only of minimal value for the elRss-
room teacher.

Therefore, while "fair use" is of course better than nothing, its
meaning under either the present law or the proposed Section 6 is
still uncertain and risky in individual cases. Consequently, while
we applaud the Register's recognition of education, scholarship and
research as elements of "fair use," we believe that the doctrine as
stated in Section 6 is inadequate to meet -the public -interest as
expressed in the needs of education, scholarship and research, and
may even be more restrictive than present law.
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SOne final observation: "fair use" is a defense in a law suit, and
the one claiming its protection has the burden of proof. As a prac-
tical matter, this is an unfair and unreasonable burden to place on
education. The competitive commercial effect of an alleged "fair
use" is the most decisive criterion, according to the Register's 1961
Report to the Congress, p. 24. The data relevant to such proof is
peculiarly in the hands of the copyright owner, and consequently
the burden of proof should properly be placed on him by an added
provision as follows:

"PreVtd that noncommercial us by a nonprofit educational Institution or
organization for nonprofit educational purpose shall be presumed to be
such 1alr us unleu the contrary be proved."

Kaxwsrem. We'll try to give you another opportunity to speak
on section 8 in just a little.

OLssox. Probably many others like myself have sat this morning
:and decided to remain silent with respect to points that we've gone
ever once or more in the past. I know in my own case I had thought
of commenting several times, and then realized that I had made the
same speech n earlier occasions to the same audience. However, in
the particular case of section 6, I feel I should say something, even
though I have said substantially the same thing before.

Four criteria are'set forth in section 6 with respect to whether
the use is a fair use. The fourth is ore that I have objected to on
many previous occasions: "... the effect of the use upon the potential
market for or value of the copyrighted work." It seems to me that
the arguments I have made before have gained additional force since
the, "legitimate OurpMe"; clause has been added here Looking at
the "legita1te puj " enumerated--they are "iriticisn, comment,
news reportt, , scholarship, or reeearoh-iA/ seems to me
that, if comments which otherwise would be fair use resulted in the
complete destruction of the copyrighted work in a commercial sense,
that destruction should not result ,in the use being an unfair We as
opposed toa a fair use. Form emple, if the, criticism of a work is so
biting. and so effective that the oommwrcib value of the criticized
work is destroyed, it seems to me that, in our system, that is precisely
what the criticized work deserved and that result should follow.

I submit that the criterion set forth in clause -(4) is properly a
"damages" criterion, and that, in a court's consideration of. whether
a particular use is fair, clause (4) should have no application or place
,whaover. If the use l not a fair use, then the damage to the.work
is &,criterion for the coWit toconsider. ,
* Svmrvu W,.ith respect to section 6: the section strikes me aphav.

Ing twobadic pr9bleqr, ,I bavJ , take -to many u e4qatqrs, who, on
S.! ,J
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the one hand, complain about the small editions of their works and,
on the other hand, explain how they find it necessary to mimeograph
substantial excerpts of scholarly works for distribution to their classes
rather than requiring the purchase of books. This is one problem:
that is, that this fair use section as it now stands, instead of solving
problems for the teacher, on the contrary encourages him to do acts
which would probably be held to be infringements.

Secondly, the inclusion of terms such as "research" in the section
lays the entire section open to abuse by computer research devices
and other large scale mechanical devices, which are really now only
being developed and which in the future will (if our expectations have
any value at all) largely replace printed copies of works for many
purposes. Consequently, in its present form, the entire section con-
stitutes a very dangerous trap for authors.

LWzR. Ladies and gentlemen, after having heard the morning
session, I have been dying to say that my name is Max Lerner, I am
an independent lawyer, and I take all clients who are willing to pay
and not pay. I thought I would get a laugh there. (Laughter]
That's a little better. I think we take ourselves a little too seriously
here.

With respect to section 6 as a whole, I am not going to restate'the
objections raised by Committee 804 and the consensus there, because
Mr. Kaminstein has stated that that will be taken into consideration,
and the drafting committee will submit its report. However, I am
very much concerned with section 6 as it presently stands, and express
this thought: was it the intent of the Copyright Office in drawing
section 6 to allow parody in Its entirety I Is that a proper subject for
discussion at this pointI

KAXwmxN. I don't think so, Max. I think you ought to look at
the provision and try to decide whether you think that is covered.
luw.I think it is. But is it now the position of the Olee nAt

to take any stand on that particular subjectI
K u•xmnw. We intentionally did not include the word "parody."

We think that a general provision is better than a specific provision in
this case. But I say this: if you think it should be included, and that
this does not do it, you ought to say so.

LuNzR. You've answered my question. Thank you.
RoruNuaxo. I agree with Mr, Lerner that we should determine

whether or not section 8 include" or excludes parody and burlesque;
and I would submit that, as presently worded, it might exclude from
the doctrine of f4ir use the entire area of entertainment. For that
reason I would recommend deleting that portion ... which appears
to restrict the doctrine of fair use to scholarship and research.



COPYRIGHT LAW REVISION

Gow vo. I made a suggestion at the meetings of Committee 304
earlier this week, which may be worth restating for the Panel meeting.
I've heard no one indict the fair use doctrine per -e which operates
under the present Act. As I understand it, the sole purpose for insert-
ing the provision which appears in section 6 in the bill is not to restrict
the doctrine, not to expand it, but rather to deelare it: in other words,
to remedy an anomaly of the present Copyright Act, one of whose
most important features does not appear explicitly in the statute.
This is a feature, of course, which has operated most significantly in
the interpretation of the Copyright Act for mamy yeams.

I therefore suggest that a provision be inserted in section 6 some-
what similar to that which presently appears in section 9(a) (1) of the
bill: namely, to the effect that section 6 is not intended tb change the
fair use doctrine under the law as it existed and as it was interpreted
under the law in effect prior to the date of enactment df the new bill.

ScHua N. I was one of those who in the comments upon the ear-
lier drifts suggested that the doctrine of fair use should not be in-
cluded in the statute. That is why I fm speaking now. I congratulate
the Register for not accepting my suggestion. My reason is this. We
as lawyers sometimes believe that the whole world knows what we
know, and it seemed ridiculous to write into a statute something Ahich
is so well ingrained in the jurisprudence of copyright that it would
be the equivalent of saying that yesterday was Wednesday. But,
after hearing various debates, I came to the conclusion that it was
essential to reassure many people that there is a doctrine of fair use
which goes back a hundred years or more, one which was well ex.
pressed in Drone's treatise written almost a hundred years ago, and
which is part of the copyright law.

I just want to point this out to Harry Rosenfield. He talks about
this provision being indefinite. It's a formula for the doctrine of
fair use, and Harry, I don't know of any teacher who has been sued
under the doctrine which has been part of copyright law even though
it didn't appear in the statute itself. And there is only one answer
which can be given. The basic criteria for the application of the doc-
trine of fair use will now expressly be written into the statute.

We have, in various branches of the law, doctrines such as that of
the reasonable man, of reasonable care, and all formulae which are
not crystallized but are allowed to develop. And there is one measure
which can always be applied: just do to other people what you'd have
others do to you; don't use any more of their writings than you would
have them use of yours. If you follow that golden rule you will never
get into trouble.

GoSNELm. The American Library Association lhas taken a very strong
position on the matter of fair use, and I should like to congratulate
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the Register and his staff on the definition as developed here. It's
far better than any we have seen, and far better than we imagined
could be done.

I do have a question about it, though: whether it actually is as
wide as the practice has been in the past. I certainly assume that
it covers photocopying as it is practiced and advocated by the library
people in their statement on the doctrine of fair use. I would sug-
gest, however, the addition of two other criteria. One, which is par-
ticularly important to libraries is that of availability. Nowhere
have I heard in these various meetings any statement of assumption
of responsibility on the part of publishers and others of a responsi-
bility of keeping their material available--both keeping books in
print and keeping them so that they can be ordered on reasonably
short notice. We do know that there is great difficulty in obtaining
material, and some of it, of course, becomes unavailable.

I would like also to echo, in a sense, what Mr. Rosenfield has said
for the education people: that there ought to be some reference here
to "nonprofit" as another one of the criteria.

KAMSITEXN. Mr. Gosnell, we did have a draft section earlier, which
dealt with availability, but neither the authors, the publishers, nor the
librarians liked it.

GosNlELL. I know. It is very difficult to define.
KAMINSTRIN. The same difficulty arises in this section.
KARP. Mr. Gosnell had a little difficulty interrelating sections 5 and

7 before lunch, and I tried to help him out; and I would like to help
him out again. Just so that somebody doesn't go picking over the
record of these proceedings ten years hence and find that Mr. Gosnell's
statement went unchallenged, let me point out that his assumptions
about the relationship of fair use to photocopying are entirely gratui-
tous and completely erroneous. Fair use doesn't cover phototopying,
and I don't think that any court would hold that it did. Certainly
those of us who were opposed to the photocopying section in the earlier
draft do not assume for a moment that this section on fair use by any
means permits the types of activities that were covered by that section.

In fact, I w6uld like to repeat the suggestion that Mr. Wattenberg
made, and that I have made in the past: that is that all of this discus-
sion simply indicates that the doctrine of fair use is much better left
to the courts, who have administered it fairly and intelligently and
with all of the flexibility that proceedings in courts permit. I have
no objection to the section as it appeals here, unless we find embroi-
dered onto it all of the little curlicues proposed by people like Mr.
Rosenfield. These are not elaborations of what the law of fair use is;
these are attempts to change it, and in that eame we would be stren-
uously opposed to it.

51-8T4-65---S
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KAmxNSrTN. Will the real General Counsel of the Christian
Science Church step forward. [Laughter] My apologies, John.

PrrTraoN. Not at all, Kami.
This is just an individual comment, but I do share in the general

feeling that the Copyright Office has brought out a definition of fair
use which should be a very constructive contribution to the copyright
law, as a codification of judicial doctrine usually i. But I do think
that there is a danger in any codification of judicial doctrine that
needs to be observed, right here particularly. That is: in the attempt
to state what the judicial doctrine has reached through trial and error
over many years, we must avoid crystallizing it into a position where
it cannot continue to grow.

For that reason, I would like to suggest that, in ... section 6, the
words "such as" be changed to "including but not limited to," so as to
recognized. In the same way... instead of the colon [after "in.
addition to "criticism, comment, news reporting, teaching, scholar-
ship, or research," there may be other areas of fair use that should be
recognized. In the same way ... instead of the colon [after "in.
elude"] I would suggest that we add the words "but not be limited to."
I think that suggestion was made this morning. The purpose there is
to permit the courts to continue to expand this doctrine as the public
need requires.

I do feel that this section on fair use is capable of greater develop-
ment. I think the points that Harry Rosenfield has made with respect
to the legitimate needs of education are points that all of us inherently
agree to. There has to be a proper balancing between the day-to-day
needs of the educators and the proper incentive to authors to continue
to produce the materials with which people can be educated, whether
in the classroom or outside. There is a proper balance; that balance
can be reached. It's part of our job to try to work it out. I am con-
fident that we can do that.

I respectfully recommend to the educators, and the librarians, and
so onj that they study this section carefully as a possible basis for a
right balancing of those needs of the different sections of the public-
which are, in reality, one, and which are interlocked in such a way
that you cannot separate the interests of educators or authors. Many
educators are authors. Many authors perform a very definite educa-
tional purpose. And their interests eventually are the same. I think
that this section may provide a very useful means for doing that. I
would respectfully recommend that the educators consider the possi-
bility of submitting specific comments or recommendations on this sec-
tion as a possible basis of adapting their needs.

KAm nr. I call on Mrs. Pilpel for the ultimate word on section
6, and then we will go on to the discussion of section 8.
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PnIL. It's a very small ultimate word, but since we are apparently

going to specify criteria of fair use, I would suggest that clause (8) of
section 6 should contain the additional criterion of "in relation to the
work in which it is used." As the section reads now it says: "(8) the
amount and substantiality of the portion used in relation to the copy-
righted work as a whole." Well, one poem might be stolen, and it
might be the entire infringing work, in which case it presumably
would not be fair use. So, to repeat, I think there should be added,
after the words "as a whole," the phrase "and in relation to the work in
which it is used."

Gose~i. Before leaving section 6 may I ask one more question, be-
cause this certainly is vital to the library people Was it the intent
of your Office to include photocopying in fair use, or was it not I

Kzxnwrum. Our intention, I think, was pretty well stated by Mr.
Goldberg. It was to embody in this provision the present law as de-
veloped by the court& The interpretations that have been given here
really reflect the positions of people who are engaged on both sides of
the current controversy over photocopying.

KAYL I suppose most of us would acknowledge that a broadcast use
is likely to have more impact on the rights of an author than a use
made merely in a classroom. But we find in section 8 that the limita-
tions in clause (2) are less than those in the other clauses. As I read
clause (2), as long as it was intended that the reception be originally on
a campus there is no requirement that it should be in connection with
teaching activities, no requirement that there shouldn't be a commer-
cial purpose and advertising, no requirement that a charge shouldn't
be made for reception.

With respect to clause (2) I would suggest, first of all, that it should
be limited to transmisons capable of reception only on a campus.
Whatever the ultimate purpose may be, an educational station which
reaches a great city may affect the rights of an author very, very greatly
if his textbook or symphony is used. Second, it seems to me that the
performance 'by broadcasting for the campus should be solely for
teaching, and not jazz programs intended in the evening:to entertain
the students. Third, it seems to me that the performances should
be non-commercial and also that there should be no special charge for
the reception.

When we get to clause (4) we have the unfortunate language that
refers to "performance of the work, otherwise than in a broadcast."
"Broadcast" is a very limited term. ý I think there we intend to exempt
the performance of a work, or an exhibition of a work,, which is per-
ceptible only to the audience immediately present at the place of per-
formance. And there too, I think, if we are going to provide that there
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shall be no payment to performers, we should refer to "direct and in-
direct payment" and also to payment to promoters and to similar
persons.

MANGzs. The objections that have been raised by the education
groups, as reflected in the news release in today's Timem, challenge the
whole conception of copyright protection. There are two issues in-
volved. One, should educational TV obtain a free ride to use copy-
righted material without the consent of the copyright owner I And,
secondly, should the educators be allowed te copy freely excerpts not
only from books but from copyrighted material in any medium, with-
out consideration of the length of the excerpts I

In addition, the educators want to copy (again without the consent
of the copyright owner) single copies of entire works. You can just
imagine where "single copy" use would stop, where multiple copies
would begin, and where multiple copying of excerpts from a single
copy would begin and end.

To summarize, I would like to quote one paragraph from a state-
ment filed recently with the Register: "The f[American Book Pub-
lishers] Council and the [American Textbook Publishers] Institute
believe that educational broadcasting of high quality should be
nurtured, but that copyright owners should be fairly compensated for
educational uses of their work as well as for other uses, whether that
educational use be made by the application of ink to paper or by the
dissemination of electromagnetic waves."

The publishers are not trying to nullify the use of copyrighted mate-
rial for educational use. Very frequently it is to the advantage and
interest of both author and publisher to have a copyrighted work used
on educational television. However, such use, we say, should not and
must not be made without the consent of the copyright owner. Other.
wise you destroy the entire system of this country for protecting lit.
erary works.

The publishers have tried to be reasonable in this matter. In fact,
they have already been working on a considerable scale to try to ini-
tiate a voluntary clearance system for use of works in educational
broadcasting. In connection with children's books-which represent
the majority of the present demands for educational TV use-the
R. It. Bowker Company has already initiated a catalog setting forth
the titles of children's books which publishers are willing to have used
on educational TV without obtaining individual consents at the time.

The one change in the law that the publishers have been requesting
is to rectify an inequity that has arisen by'reason of changes in usage
since the 1952 "nonprofit" amendment was passed. At that time ordi-
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nary educational television, of course, was in its infancy. The ordi.
nary nonprofit use in public was before face-to-face groups. Now,
with educational broadcasting having expanded to the giant scale
prevailing, such audiences are no longer face-to-face ones. Further-
more, you have works such as maps, poems and even installments of
novels used before audiences of hundreds of thousands and capable
of reaching millions of people.

We say that just using the banner of education, is not sufficient jus-
tification for appropriating the works of authors who have created
these works. This is a very different situation from the one that was
in vogue when the amendment was enacted.

The supplier of school books is compensated, the supplier of school
supplies is compensated; why should the author's service be con-
scriptedI

In addition to educational television, the other problem results from
the extra amount of copying brought on by the advent of modem copy-
ing machines. We say that just because these machines are so efficient
and easy to handle doesn't mean that the product of the author should
be confiscated. There should be conset obtained unless the copying
is de miiWim'e. As to the question of availability of books, which has
just been asked about, most book publishers authorize a firm like
University Microfilms in Michigan to reproduce single copies of their
out-of-print books, so that if books are not available, they can usually
be obtained in that way. It is true that all publishers have not yet
appointed such an agent, but the practice of doing so is growing. More.
over, there are some occasions when authors do not want books of theirs
which are out of print to be copied. For example, there may be earlier
versions of which the authors are not proud or for other reasons they
may want their revisions of their books to be the only ones that are
available to the public, not earlier ones. In other words, it should be
the author who should be able to control whether his book should be
available, so we see no reason for amending the law in that regard.

Kxmnm. Horace, I would like to ask you to conclude and file
the rest of your statement, because we are really running out of time.

MANEoS. I'll stop here,
KAmn mw . Thank you. I hesitate to limit any statements, but

when you realize that we have only ten hours and two days, and that
we have some 120 people here, I think you get some idea of the problem.
In other words, I am going to begin applying time limitations.

FINKMMSN. I align myself with Mr. Kaye and his remarks, but
I would like to add just one thing. Section 8(4) (B) ... provides an
exemption if "the proceeds, after deducting the reasonable costs of
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producing the performance, are used exclusively for educational, re-
ligious, or charitable purposes and not for private gain." It provides
that that be exempt. We all know the rackets that go on under the
guise of charitable performances.

Mr. Kaye suggests that the payments to a promoter take it out of
the class; there would be no exemption if there are any such payments.
But the owner of a hall might get a high school orchestra to perform,
with the proceeds ostensibly going to charity but 75 percent going to
the owner of the hall. I think that it would be desirable to put in a pro-
vision that at least "X" percent of the proceeds must go to the charity
for this exemption to apply.

Ros=Nwmw. Mr. Kaminstein, the Ad Hoc Committee on Copyright
Law Revision submits this statement in behalf of 25 major American
educational organizations, which are dismayed at the harm this bill
would do to education and at its proposed elimination of education's
rights under present law. Mr. Manges says that the only thing they
ask for is the elimination of the only specific thing that education has
under the present law.

Let me summarize the basic position of the Ad Hoc Committee. It
believes that the present copyright law should be revised. It is un-
alterably opposed, however, to any revision which would deprive edu-
cation of existing rights under the existing law and which would fail
to protect and advance the vital rights of education under the copy-
right statute. Therefore, unless this bill is drastically amended to
provide the necessary and suitable protection for the rights of the
school children of our nation the Ad Hoc Committee will vigorously
oppose its enactment and urge retention of the present Act.

Sections 5 and 8 deprive education of rights it has long had under the
"for profit" clause of the Copyright Law. It also curtails the effective
use of copyrighted material by classroom teachers and other essential
forms of modern educational practice. Education represents the high-
est public concern of our nation-the school children of America. We
object to their being short-changed by provisions which deprive them
of existing legal rights under copyright law. I call to your attention
that we are not asking for the elimination-that others are asking for
the elimination--of provisions in the present law. In its present form
this bill would represent a major setback for public and private educa-
tion in the United States.

Subparagraph (1) and (2) of section 8 strait-jacket education and
limit its pedagogic methods to the 1890s. Education is education, and
it does not change because it goes on camera any more than when it
goes on a printed page. It is absurd, in the middle of the 20th century,
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to ignore the fact that educational broadcasting is an integral and
hiseparable part of the educational process. It has been so recognized
by 85 States by 84 major American metropolitan communities, and by
the Congress of the United States. To separate "educational broad-
casting" from "education" in 1984 is as unrealistic as it would have
been for Congress to separate 'textbooks" and "libraries" from "edu-
cation" in the 190 Act.

This bill would repeal the N0th century in education. If section
8(2) means only closed-circuit radio and TV, as we have been told, it
commits mayhem on educational radio and educational TV. Most of
ET'ls use of copyrighted materials takes place in open-circuit broad-
cats for in-school instruction in elementary, secondary, and higher
education. The bill also eliminates adult education of a kind which has
already demonstrated great promise in the current national effort to
use TV for a frontal attack on some of the major problems facing
American communities. It also eliminates educational programs of a
cultural nature, undertaken as an integral and vital part of the regu-
lar school program.

One further matter needs to be noted. Sections 5 and 8 would seem
to bar a teacher from making a single copy of a work (and we have
been told that single copies should be barred), or even multiple copies
of short excerpts or quotations for purely instructional purposes. The
need for such copy or copies prevails throughout education in general.
Suppose a teacher tonight reads a poem or a page which illustrates
the lesson he is planning to give tomorrow. He types it out on a stencil
and tomorrow morning gives it to the school clerk to run off thirty
copies for his class, to be destroyed when the class is through. This
is good education. But is it good law under this billI He has no
time to get permission; if he has to, he does not use the material, and
the lesson is that much the worse.

At this point we are not talking about payment; at this point we are
talking about availability. Why shouldn't he be able to use this
legally for limited purpose s Take the musio teacher who wants to
record a performance tonight, which he will erase tomorrow after he
gives it to this class.

The legal inability to prerecord on ETV for delayed use is almost
tantamount to wrecking ETV altogether. It means using the entire
day on ETV for one lesson because it cannot be reached in any other
way. In other words, if you mean to give the right to use copyrighted
materials even to closed-circuit (and we object to that limitation), to
be meaningful this must also authorize pre-recording for delayed
broadcast.

I 1964 REVISION BILL



COPYRIGHT LAW RLtYM/ION

In conclusion-and I should like the permission to submit my entire
statement-the Ad Hoc Committee recommends the elimination and
deletion of clauses (1) and (2) of section 8, the renumbering of clauses
(8) and (4), the renumbering of the remaining present section 8 as
subsection (a), and the insertion of a new subsection (b) along the
lines already submitted to the Register and in his possession-which,
briefly, would permit performance rights now allowed under the "for
profit" provision, and authorize extremely limited copying by educa-
tional institutions for strictly nonprofit purposes.

Mr. Kaminstein, lacidng such provision, the Ad Hoe Comi'ttee
and educational groups which it represents pre opposed to this bill aWd
would prefer the present "for profit" provision in the law to tho provi-
sions of section 8 of this bill.

Sections 5 and 8 (Rights]
H.R. 11947, S. 3008

Statement by

AD HOC COMMITTEE ON COPYRIGHT
LAW REVISION

before
Panel of Consultants to Register of Copyrights

New York, N.Y., August 6, 1964
Submitted by

Harry N. Rosenfield, Esq.,
Washington, D.C.

The Ad Hoe Committee on Copyright Law Revision submits this
statement in behalf of 25 major educational organizations of the
United States which have sponsored its recommendations. This Com-
mittee and the 25 organizations composing it were described in my
statement before the Panel on January 15, 1964. Since then, however,
there have been vigorous and important discussions among educators
and educational groups throughout the United States, and they have
expressed alarm and dismay at the'various proposals by the Register
of Copyrights, the American Bar Association and various publishers
groups, to eviscerate education's rights under the I909 Act.

This dismay is even more pronounced now that the Ad Hoc Com-
mittee, in formal session, has seen what harm H.R. 11947 and S. 8008
have done to education. You will understand, of course, that our
comments are directed to the Register and not to Congressman Celler
and Senator McClellan since each of them has pointedly disclaimed
commitment to the specific provisions of his bill and stated that the
bill was introduced for discussion purposes only.
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At the outset let me summarize the basic position of the Ad Hoc
Committee with reference to copyright law revision:

(1) THE AD HOC COMMITTEE BELIEVES THAT THE PRESENT
COPYRIGHT LAW SHOULD BE REVISED AND UP-DATED BE-
CAUSE IT 18 OUTMODED.

(2) THE AD HOC COMMITTEE 18 UNALTERABLY OPPOSED TO ANY
REVISION WHICH WOULD DEPRIVE EDUCATION OF EXISTING
RIGHTS UNDER THE PRESENT LAW AND WHICH WOULD FAIL
TO PROTECT AND ADVANCE THE VITAL RIGHTS OF EDUCA-
TION UNDER THE COPYRIGHT STATUTE. FOR THIS REASON,
THE AD HOC COMMITTEE ON COPYRIGHT LAW REVISION 18
UNALTERABLY OPPOSED TO THE ENACTMENT OF H.R. 11947
AND S. 8008 (ESPECIALLY SECTION 5 AND 8) IN THEIR PRES-
ENT FORM.

(8) THEREFORE, UNLESS H.R. 11947 AND S. 3008 ARE DRASTI-
CALLY AMENDED TO PROVIDE NECESSARY AND SUITABLE
PROTECTION FOR EDUCATION'S RIGHTS IN THE PUBLIC IN-
TEREST OF THE SCHOOL CHILDREN OF OUR NATION, THE AD
HOC COMMITTEE WILL VIGOROUSLY OPPOSE ENACTMENT OF
THESE BILLS AND WILL MAKE ALL POSSIBLE EFFORTS TO
URGE RETENTION OF THE PRESENT LAW WHICH PROVIDES
TIM•t-TESTI2D (ALBEIT INADEQUATE) CONGRESSIONAL REC-
OGNITION FOR NONPROFIT EDUCATIONAL USES OF' COPY-
RIGHTED MATERIALS.

To put it bluntly, the Ad Hoc Committee is vigorously opposed to
the enactment of H.R. 11947 and S. 3008 while Sections 5 and 8 remain
in their present form. These sections go out of their way to deprive
education of rights it has had for a long time under the "for profit"
clause of the Copyright Law. In their present form, these bills rep-
resent a major catastrophe for public and private education in the U.S.

Under existing law, Congress has promulgated a fundamental pub-
lic policy giving education full and complete access to specified types
of copyright materials. For example, America's public and private
schools may perform (both in classrooms and through educational
broadcasting) copyrighted historical, poetical, literary and musical
materials, so long as such material Is not dramatized and such perform-
ance is not "for profit." The Register's Report to Congress in 1961
recommended retention of thb present 'for profit" limitatioib Ma strik-
ing "a sound balance between the interest* 6f the copyright owners and
those of the public" (p. 27 ). Hotevetv, on this issue H.R. 11947 and
S. 8008 ite a complete and violent departure not only from the cur-
rent law, but also from the Register's Report of 1961. Instead of con-
tinuing ond expb1ding the authorized dad by education of copyrighted
literary, musical, film, map, chart and pictorial works, among others,
the bills enforce a drastic "cut-back" in permissible educational activ-
ity under thb copyright law by total elimination• of the "for profit"
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provision and resultant rights to education. So far as we have been
able to ascertain in these panel meetings and elsewhere, the only rea-
son given for this revolutionary reversal is the din of opposition from
various industries which have expressed themselves on this subject.

The Ad Hoc Committee decries these provisions of Section 5 and
Section 8; their elimination of the "for profit" provision of the present
law seemingly curtails the effective use of copyrighted material by
classroom teachers and other forms of modern educational practice.
Education represent. the major public interest, and the highest public
concern of our nation--tho school children of America. We object to
their being short-changed by provisions which deprive them of exist.
ing legal rights under copyright law. We call to your attention that,
in interpreting the copyright law, the Supreme Court of the United
States said that

•The sole interest of the United States and the primary object in conferring
the [copyright) monopoly lie in the general benefit derived by the public
from the labors of authors," For Pilm Corp. v. Doyal, 286 U.S. 123, 127
(1982).
The provisions of Section 5 and Section 8 of H.R. 11947 and S. 8008

not only fail to confer any benefit on the public in its major educa-
tional interest, but actually eliminate benefits now conferred by the
present copyright act under the "for profit" provision.

The effect of Section 8, subparagraphs (1) and (2), is to straight-
jacket education, to limit its pedagogic methods and to circumscribe its
activities in such a way as to make it impossible for education to serve
its vital national mission. In particular, this section proposes that one
form of audio. and aural-education, specifically adoatiomal broad.
cats, be defined by law as having second-class status. Education is
education, and it does not change because it goes on camera any more
than when it goes on a printed page. Perhaps we are victims of un-
fortunate semantics; what we call educational TV should really be
called televised education. The TV camera, like the printed book, is
only the "hardware," or the vehicle-what is involved is education.
The Ad Hoc Committee respectfully sugges that it is both absurd and
contrary to fact, in the middle of the 2Mth century, to exclude edua.
tioa broadcasting from the range of the normal teaching program.
Educational broadcasting is an integpl and insepaable pert of the
educational prooss It ha been so reognized not only by educators,
but also by 85 State" which bhvestablihed educational television
commissions and by 84,majorý America metropolitan communities
which have established educational television as a formal part of the
structure and practice of their educational systems. This same recog.
nition of the inseparability of .ducational television and education was
shown by the Congress in enacting P.L. 87447, providing Federal
grants for the utilization of TV In the nation's schools and colleen.
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Senate Report No. 67, 87th Cong., 2d Seas., on S. 205, which ultimately
became law, said in part:
"... television has the capability to expand a massive upgrading in the
quality of American education... Educational television promises the
first fundamental advance Int Instruction methods sicee the Invention of
the printim presi 500 year ago...." (1 U.S. Ood0 Cong. and Adm.
News 106 at 1619.)t
To separate "eduatiotW broadcasting" from "education" in any

copyright act of 1964 is as incompatible with the realities of contem-
porary American life as it would have bea for Congress to separate
"books" or "libraries" from "education" in the Copyright Act of 1909
as amended. Congress did not make that mistake in the current law,
and it should not make the proposed mistake in the new law. To adopt
the provisions of Section 8 (1) and (2) would be to fly in the face of
facts, to hamper and. seriously cripple education, and to reverse a
recently and deliberately enacted congressional policy specifically
devoted to the inseparability of educational TV and education.

The language of Section 8(2) is not clear. It is capable of at least
two conflicting interpretations: (1) that it is limited only to closed
circuit educational TV and to microwave transmission of educational
programs, or (2) that it extends also to educational TV which is
restricted to instructional purposes within non-profit schools. In
either event, education has been stripped and deprived of existing
rights under existing copyright law. But if the first reading is correct,
then the bill would put nonprofit educational broadcasting in the same
category as commercial broadcasters--a conclusion which is completely
inconsistent with congressional policy not only in the "for profit" pro-
vision of the present copyright law, but also in P.L. 87-447, providing
for expanded educational use of nonprofit educational TV.

If Section 8(2) means only closed-circuit, it commits mayhem on
educational TV. Most of ETV use of copyrighted materials takes
place in open-circuit broadcasts for in-school instruction in elementary
and secondary schools and in higher education. Thus, the bill de-
capitates ETV at the point where education most needs protection
under the copyright law.

However, the internal structure of Section 8(2) gives reason to
believe that it is not that. much of a slap in the face to educational
broadcasting, and that it cuts back existing law to open-circuit educa-
tional broadcasting which is for instructional purposes within schools.
This is bad enough, but (1) it eliminate formal and informal adult
education of a kind which has already demonstrated great promise in
the current effort to use TV to make a frontal attack on some of the
major problems facing American communities, and (2) it eliminates
educational programs of a cultural nature, which many schools, col-
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legIe and ETV stations have undertaken as an integral and vital part
of their program.

Thus we see the strange and unfortunate situation where two
Federal agencies are in conflict. These bills represent an effort by the
Register of Copyrights to downgrade adult education on educational
broadcasting and to deprive it of existing rights under copyright. At
the very same time that the Register is making a s!ep-child of broad-
cast adult education, the Federal Communications Commission is
strenuously trying to augment its role. For example, at the last
annual convention of the National Association of Educational Broad.
casters, FCC Chairman XIenry exhorted educational broadcasters to
fill the

"vital need for broadcast facilities to provide for adult education in the home.
after-school programming for children, and programs that serve the broad
cultural and public atires interests of the community."

He warned educational broadcasters
"For you are not merely operators of film projectors or closed-circuit facili-
ties; you are broadcasters, licensed to serve local needs of your community.
... broader than the institutional needs of your community's school
systems"

This statutory role of educational broadcasting, as seen by the FCC, is
negated by the Register's proposed bill.

Why do I believe that the lesser evil of these two interpretations of
Section 8 is proper? H.R. 11947 and S. 8008 do not define "broadcast"
as it appears in the clause "in the course of a broadcast or other trans-
mission." Consequently, recourse must be had to other germane statu-
tory definitions of this special word of art. The Federal Communica-
tions Act, Section 8 (o) provides:

"'Broadcasting' means the dissemination of radio communications intended
to be received bV the public, directly or by the intermediary of relay sta-
tions." (empha*s added)

And the Federal Communications Commission has ruled that "broad-
casting" involves "an intent for public distribution," and not only for
service available to subscribers with specialized receivers. Se6 Tele-
musio, 19 R.R. 35 (1959); &.roggin, 1 F.C.C. 194 (1935). Thus, the
language "broadcast or other transmission" in Section 8(2) cannot be
limited to closed circuit TV and must include open circuit educational
TV since the word "broadcast" means "intended to be received by the
public."

What then is the meaning of the language "made for reception solely
within nonprofit educational institutions"? For reasons just stated
this clause cannot relate to "broadcast," and therefore must refer'to the
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prior expression "performance or exhibition," as if the provision were
punctuated thus:

"performance or exhibition of the work, by or In the course of a broadcast
or other transmission, made for reception solely within nonprofit educational
Institutions."
Thus the provision refers to a "performance or exhibition.., made

for reception solely within nonprofit educational institutions." If it is
so made, it is not relevant that others may receive it than those for
whom it is made. Thus it covers an open circuit "broadcast" of a 3rd
grade arithmetic lesson even if a parent can tune in to see what Johnny
is being taught. As so read and interpreted, the provision is internally
consistent and meaningful. But as I have already indicated, even this
less restrictive interpretation of Section 8(2) is a major set-back to
education, and an unwarranted withdrawal of rights now available to
education under the present law, and one which the Ad Hoc Commit-
tee rejects as totally inadequate to meet the public's educational needs.

One further matter needs to be noted. Section 8, as tied to Section
5, would seem to bar educators from making a single copy of an en-
tire work, or multiple copies of an excerpt or quotation of a work,
for purely instructional purposes. The need for such copy or copies
prevails throughout education in general. Such needs arise, for .ex-
ample, in teaching English poetry, in reading of maps, in studying sci-
entific charts and drawings, and in connection with musical scores for
music appreciation or orchestra classes, to name but a few instances.
Suppose a teacher is preparing his lesson for tomorrow and has just
read a page or poem which is perfect to illustrate today's lesson or
tomorrow's. He types it out on a stencil and tomorrow he will have
the school clerk run off thirty copies for his class. This is good educa-
tion. But is it good law under these bills? He has no time to get
permissions-if he must do so, he cannot use the material, and the
school children suffer. Why shouldn't he be able to use it legally?
Or take the music teacher who wants to tape record part of a per-
formance tonight to use in his music class tomorrow. Isn't it in the
public interest to authorize such copies of excerpts ?

In educational TV the inability to record or prerecord a program
for delayed broadcast purposes can be almost wholly destructive of
any ETV, even closed circuit. From a technical point of view, all
TV (commercial as well as nonprofit) is becoming increasingly a mat-
ter of prerecorded and not live performances. Denying schools the
right under copyright law to prerecord a program is, therefore, a
serious handicap to efficient and technically feasible production. Fur-
thermore, such legal inability to record an ETV program is almost
tantamount to wrecking ETV altogether. Let us t, ke a characteristic
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school situation. The school system has six or seven class periodsd ur-
ing each school day, and it schedules Biology 1, the introductory course
with large registration, all through the day, in each of the day's six
or seven class periods, since it is impossible to give Biology 1 for the
whole school in a single class period. If the school cannot prerecord
its Biology 1 TV lesson for delayed broadcast, it must schedule Biology
1 for each educational telecast during the whole day. Not only would
this be practically impossible for the teachers and producers of the
program, but it would make it impossible for the school to use ETV
for anything all day long except Biology 1. Obviously this does not
make sense. Nor does it make sense for the school t) be prevented from
recording programs by outstanding teachers or lecturers for future
school use. The bill's refusal to allow copies or recordings seems
like throwing out the baby with the wash.

In other words, if H.R. 11947 and S. 3008 sanction any form of
ETV, even if only closed circuit-and the Ad Hoe Committee vigor-
ously disapproves of any such limitation-such sanction, if it is to be
meaningful must also enable the school to record or prerecord for
delayed broadcast purposes. Anything less would be self-destructive.

For the above-indicated, as well as many other equally valid, reasons
the Ad Hoc Committee is opposed to H.R. 11941 and S. 3008 in its
present form, and would prefer the present law with its "for profit"
provisions

The Ad Hoc Committee has previously submitted, on January 15,
1964 and June 11, 1964, its recommendations for inclusion in any
revision of the present copyright law. Consonant with its prior rec-
ommendations, the Ad Hoc Committee urges and recommends that
(1) the proposed Section 8 of H.R. 11947 and S. 8008 be renumbered

as Section 8(a), by inserting "(a)" prior to "Notwithstanding"
... [in the fi sentence);

(2) subparagraphs (1) and (2) of Section 8 be deleted entirely, and
the remaining subparagraphs be renumbered accordingly; and
that

(8) the following new subparagraph "(b)" be added to Section 8:
"(b) Notwithstanding the provisions of Section 5, recognized non-profit edu-

cational Institutions or organizations may use for non-commercial edu-
cational purposes:
(1) non-dramatic copyrighted works, provided that no more than a

single copy or recording of such copyrighted works is made in the
course of such use;

(2) dramatic copyrighted works if no special admission fee is charged
to the audience, provided that no more than a single copy or re-
cording of such copyrighted works Is made In the course of such
use and then only where the performers are limited to students,
faculty, or staff;
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(8) excerpts or quotations from copyrighted works If such uses are
for illustrative, critical or ancillary educational purposes, pro-
vdded that such excerpts or quotations are identified as to source;

where no such copyrighted material Is sold or leased for profit, no
commercial advertising is Included, nor other private gain Is Involved.

For the purposes of this section, "Non-dramatic copyrighted works"
shall Include works In the categories listed In Sectlon 1 (1), (2), (6),
and (7) of this Act, and "dramatic copyrighted works" shall include
works listed in the categories In Section 1 (3), (4), and (6) of this
Acts)

ScHwr-s. I would like to address myself briefly to a small problem
with clause (4) of section 8. As we read that language it provides
a complete exemption of community antennas with respect to musical
works. Community antennas as a matter of law do not broadcast.
Secondly, they do not perform or communicate, in that they merely
transmit signals unrecognizable to the human eye across a piece of wire
to a television set not owned or controlled by the community antenna,
where there may or may not be a reception, depending on the wishes
of the owner of that television set. The other language consequently
is not applicable, but I might just simply say that there is neither a
direct nor an indirect admission charge, and this subdivision (B) of
clause (4), of course, has no application one wqy or another.

I gather that the intent was not to exempt community antennits,
albeit we approve of the effect of this provision.

KAMNSmiN. That's right. I think it would be a dangerous assump-
tion otherwise, Mr. Schiffer. [Laughter)

Hu-Lmz. I am William Harley, the President of the National As-
sociation of Educational Broadcasters, which represents closed as
well as open circuit educational television operations and educational
radio as well. Our organization is a member of the group for which
Mr. Rosenfield spoke, and we endorse his presentation. I have a
written statement to submit for the record, but will confine myself
here to a brief supplementation of Mr. Rosenfield's remarks.

Educational broadcasters have some serious problems with this bill.
Under the present copyright law we are entitled to make public per-
formance, not "for profit," of certain copyrighted materials. This ap-
plies across the board to educational television, both open and closed
circuit, and to educational radio, because they are all nonprofit opera-
tions. Sections 5 and 8 would wrench the for profit limitation from
the law and substitute nothing beneficial in its place.

If these provisions become law the following seriously deleterious
consequences for educational radio and TV would occur:

First, closed circuit TV would be seriously handicapped, because
such operations are heavily dependent upon pre-recording and record-
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ing for repeat transmissions in order to meet the requirements of
varied class schedules. The bill fails to recognize these practicalities.

Second, and even more seriously, this bill prevents the exempted
use of any copyrighted materials for open-circuit educational broad-
casting. Here the bill doesn't even begin to meet education's needs.
Both educational radio and television would suffer severely from the
stultifying frustrations and inhibiting burdens which obligatory clear-
ance would impose.

Because such a high proportion of our programs are originated lo-
cally, consisting hour after hour, each day, of regularly scheduled,
original, custom-built programs especially designed and created for
specific local educational requirements, we are especially dependent
upon the free and immediate access to a vast variety of supporting
materials for the wide spectrum of subject matter treated from which
to construct effective educational programs. Consequently, the restric-
tions contemplated here would be particularly burdensome and lim-
iting to educational broadcasters.

Aside from the problem of royalty payments, which in themselves
would constitute a very major deterrent in the use of copyrighted
materials, we do not have and cannot afford the large staffs to handle
complex clearance procedures. But, even more importantly, we can't
wait days and weeks before putting together timely educational broad-
casts. Our responsibility is to provide the best education possible at
the time when it is needed.

Third, the line between exempted and non-exempted educational
applications of modern transmission techniques is drawn in section 8
on the basis of how the message is distributed-that is, over the
air or by closed circuit--or on the basis of where the recipient is lo-
cated-within an educational institution, or in a home, or a factory,
or a hospital, or wherever educational opportunities can be provided
by radio and television. The worth and the purpose of the educa-
tional broadcasts or transmissions are disregarded. And, as my writ-
ten statement outlines, the criteria in the bill result in short-sighted
and unsupportable discrimination among the people who have a vital
need for educational services through broadcasting.

Fourth, the very ownership and operation of educational radio and
TV facilities in their future growth and development are threatened
by the bill. The educators who operate and control these facilities
would no longer so beneficially use them for the purposes for which
they are constructed. Educational broadcasters need to utilize the
highest quality materials available to do their job, and the burden
which the bill would impose would oblige them largely to retreat to
the use of public domain materials, outdated and not fully applicable,
simply because they are available without cost or clearance. That
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would result in serious impairment of the subtautive quality and
excellence of the educational programnming. .

In conclusion, the provisions of this bill not only fail to dWiguish
between educational and commercial broadcasting, but they fail to
recognize educational, broadcasting as, # legitimate,. integal part of
edwcAtion itself. And in so relegatin educational, bradasing to a
status wholly apart from education, these provisions deny education
the full use of modern technology-which, we submit is truly return
to the 19th century thinking. I 1

HJAwxr. We would like to make it clear that, in our ophinon, edu-
cation and the copyright owner have a joint stake in education's widow
but reasonable use of copyrighted materials, to the end that learning
andi culture are advanced. If the "for profit" limitation is now to be
removed from the law, we submit that something should be substituted
in the public interest, and that the carefully; limited educational
exemption of the Ad Hoc Committee is such a proposal.

STATEMENT OF POSITION ON BEHALF OF
NATIONAL ASSOCIATION OF EDUCATIONAL

BROADCASTERS
BY WILLIAM G. HARLEY

it took 55 years for this generation to reach the point where sul&-
stantial changes will finally be mnade in the Copyright Law. It is
icumbent upol all of us to make sure we are providing for the needs
of the foreseeable future.

On July 20, 1964, identical Bills were introduced in the House
(H.R. 11947) and Senate (S. 3008), on behalf of the Register of Copy-
rights. In effect, these Bills (hereinafter referred to in the singular)
seem to specify that only certain kinds of education should be fos-
tered; namely, face-to-face teaching (§ 8(1)), and closed. circuit
television made for reception solely within non-profit educational
institutions (§ 8(2)).,* It is somewhat heartening to note that educa-
tion is thus given explicit recognition; however, the form that recog-
nition has taken so far can only inhibit and impede modern in-class
instruction. This is so because the structuring of this Bill strikes at
education with devastating impact, rendering ineffectual the dynamics
of 20th century educational techniques. Along the way the Bill visits
a dacrimitation never before contemplated, much less condoned, by

*In practical effect, however, the Bill would withhold from In-class Instruction the
modern technological advances of educational broadcasting which, in the advanced cur.
riculum, supplement the teacher's efforts. And, In declining to permit a copy to be made
of a closed circuit transmission, the Bill, contrary, to best educational practice, would
require poorer quality live transmissions, often of a complete re-make ot the same program,
and at times during school hours when the special Instructor for the program way not be
available to redo the complete presentation. Make no mistake about It, all education
suffers at the hands of this Bill.

51-374-65--9
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any tlitightful person. ,consider,' for Mamplo the d ft that the
"permissible" closed circuit idueational tAsmisison-witlh its built in
rigidi1y ai id Imt necessanlI Inited numbetifi-recipients, dring some
six -hor of the sobl day'4s employed byi educators largelyonly
at, cU•,SW6 d mifrsitmy'lsty els. Consider, oný the other hind, that the
impefffissbl# opin eirctit edufttionat broadcastss are useful, practical
and' w jd lUrgely'at the low4; levels of education. These realities
bring thediscrimination into sharp focus. Without discernible ration-
ale or justification, the Bill decrees: that there should be' less bars to
education of the student attending college than the student not attend-
ing collegai ok one who relies instead on at home instruction via
educational, broadcast ; that the well-to-do or the exceptionally bright
(or the lucky) are more' worthy, of, the best methods of instruction
than the poor orthe slow (or the unlucky) .*# We submit it is late in
the day for this kind'of theory-a theory of patent and undue dis-
crimination--to gain a foothold in American education and Amer-
ican law.

The Bill's mistaken notion that educational broadcasting must spa-
cifically and purposely be given second class status, carries ramifica-
tions even further deleterious to the public interest. The law, as the
Bill would write it, would effectively preclude substantially all instruc-
tion and enrichment of persons who could not come to "educational
institutions" on a regular basis, or on any basis at all-e.g., the re-
tarded, the physically handicapped, and those in need of vocational
rehabilitation--and those who decline, for obvious reasons, to come--
e.g., the illiterate.

The Bill would seriously jeopardize the continued existence of the
300 operating educational FM radio stations, which have pioneered
in classroom and amphitheather instructional uses, such as providing
two-way post graduate medical instruction (Albany Medical College).
These services must now be imperiled because the FM signals go over
the air and are not received "solely" within educational institutions.
In this connection, the much acclaimed use of educational radio to meet
the demands generated by the movement toward dispersal (decentral.
ization) of our seats of higher learning, must fall by the wayside. (An
example: the University of Wisconsin's use of a state FM network to
extend faculty resources from its Madison campus to Milwaukee and
nine extension centers).

**Conaider the Irreparable injuWry the RWeister's 58 would work upon the Chicago City
Junior College which, since 1956, has been offering Chicago area residents a full two-year
college curriculum on open dreuft television through the facilitie of the local vTv station.
This organization has presented over the air more than 50 different full credit college
courses, and the student need only appear within the wadis of the %non-profit educational
Institution" a few times a semester. V this dramatic breakthrough In education ts now
to be discouraged, we have indeed handcuffed education.
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The, Bill al&W would, disrupt the structure of the lUrge number, of,
educational', television, stations whie*.! an :lioens* lto And/or pro-,
grammed by and for educator Obviously, if the public pplioy is no
longer tW allow educational;television (and radio) tomale wide use. of,
copyrighted (ie., up to date), materials in their "no~t for profit" scope
of activities, then the educators had best depart from, broadcasting and.
channel their funds, ideas and talents back into the o14 "face-to-face"!
19th century methods of in-clam instruction. This would follow be.,
cause eduoaios- would. be lifted out of no-nomme d, educational,
broadcasting and the .non-commereWi boadaster' would be forced
drastically to restrict his scope of operations, being left to rely on
poorer quality (L., cheaper or so old they are id the public domain),
materialsk

WHY THIS DISCRIMINATION: WHY THIS REGRES-
SIONI No discernible reason is given. The Bill is completely silent
as to why it is necessary that the "for profit" limitation should be
stricken from the law and nothing beneficial substituted. in its place.+

The only justification possible for overturning the long-standing
public policy inherent in the "not for profit" limitation would seem
to be on the basis of balancing the interests between free use by educa-
tion of certain copyrighted materials, on the one hand, and the public
policy in assuring to the copyright owner incentive and remunertion
for his efforts, on the other. However, such a balancing cannot reason-
ably lead to the Bill's unsupportable conclusion. The cases are legion
where educational broadcasting's use of nondramatic literary works
has stimulated enthusiasm and interest on the part of the public which
has benefited the copyright owner and the publishers of such worksimmensely. Educational broadcasting today is the most effective
promotion possible for the copyright owner's works. And it is free
of charge to the copyright owner. Moreover, the fact of the matter
is that if educational broadcasting is to be restricted by being forced
to seek time consuming and, often long delayed cleanics in order to
use these materials, it simply cannot use them. Hencet both education
and stimulation of artistic works would suffer.

It is unquestioned public policy that education is a life-long en.
deavor of universal responsibility. No one disputes that the social and
economic knowledge of our citizens is not keeping pace with our
technology, that our human resources are not developing rapidly
enough. It is education's role in our national scheme of things, how-
ever, to make people more effective citizens, and educational broad-
casting has been developed to the extent that it has been proved the
most effective means of accomplishing this national purpose.

It is especially distressing that revisions have been proposed in
the Copyright Law- which would effect a return to 19th century edu-.
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cational metlds at the same time that the Congress and the Adminis-
tration, rieogniving the vital importance f education to our national
well-beoing and, even suMvval, ase giving education special encourage.
mont and support. The enactment of the Higher Edtucation Facilities
AMt, the Vocational Education Act) and the extension of the National
Defense Education, Act are each recognitions by our Government
of the vital, i'potanwe in *Apeding the improvement of otir educa-
tional system., Moreover, the Government has recognized the special
nature and contribution of broadcasting to education by setting aside
television and. FM- ehanne exclusively for, education's use, and by
authorizing $82 million to assist in expansion of educational television
on a nationalbaouL The Register's proposed Bill represents a single-.-,
the only-backward step in this steady implementation of our public
policy.

Educational broadcasting cannot-now be written out of dte eduea-
tional process. It cannot now validly be hamstrung by greater restric-
tions than are imposed by current Copyright Law. No other method
of education so maximizes the efficient use of teachers and facilities
by extending top teaching talent to more students; so enhances instruc-
tion by providing demonstrations, experiments, charts, graphs, films,
guest experts and other supporting instructional material not normally
feasible in conventional classroom situations; so provides ready access
to a broad spectrum of resources, materials and data; so supplies
opportunities for both large group instruction and highly individual-
ized do-it-at-your-own-pace learning. And, just as important, edu-
cational broadcasting makes it possible for the teachers to devote
more time to those things which only a teacher can do.

It is manifestly contrary to the national public purpose and public
interest to stifle the educational process by substituting for the "not
for profit" limitation the costs and delays inherent in the Bill. The
cost is one thing and bad enough, but the delays in obtaining consents
or refusals of clearance are, and have been, stultifying experiences.
In the area of dramatic works this can, and has, caused meritorious
programs not to be performed at all. Maximizing the value of modern
instruction techniques absolutely requires that the recipient be reached
by the most effective means possible at a time when his interest is
piqued, when his enthusiasm is at a height. The delays necessarily
inherent in seeking clearances for materials which would, make
an interesting and topical program simply cannot be tolerated in the
educational process. In this regard it is a fortunate producer who
has as much as two days to prepare an educational broadcast. The
difficulty of scheduling personnel and pertinent up-to-date materials
for an educational broadcast would be greatly increased, insurmount-
ably so; if clearances are required for each piece of copyrighted ma-
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aerial to be used. The non-profit educational broadcaster simply does
not have, and cannot afford, the large "clearance" staffs of the com-
mercial broadcaster. The two operations are altogether different in
scope as well as purpose. Any revision of the Copyright Law should,
its does the present law, recognize this distinction.

We strongly support the carefully limited educational exemption of
the Ad Hoc Committee on eopvyright Late Revision. The exemption
there detailed is indispensably requisite to the forward thrust of edu-
cation in this Nation.

We are unalterably opposed to the Register's Bill in its present form.
LiN-DEN. I think it is obvious to all of us that, in the interest of

public welfare, the efforts of creators, disseminators, teachers, and tele-
vision stations are all important and significant and interrelated. One
comment of Mr. Rosenfield's interested me enormously beyond all
others, and I think I wrote it down accurately: "We are not talking
about payment," said Mr. Rosenfield, "we are talking about avail-
ability."

If that is so, I submit that I have been authorized by the American
Textbook Publishers Institute to extend-and I am sure the other
publishers and other interested parties will join with us in extending-
an invitation to the educators to help us set up a licensing system
whereby there would be immediate, free (free, not in the sense of non-
compensated, but of reasonably compensated), available use of copy-
righted material. For example, under this system the teacher, the
night before her intended classroom use of the material, would not
have to worry as to whether the material was or was not in copyright.

I suggest that a clearing house of this kind can be set up. It can
only be set up, however, if the law recognizes that there is a private
proprietary right in the copyright claimant. If there is no recognition
of the right, no one will be interested in acquiring licenses.

Now, with respect to educational TV, might I say that, in prepara-
tion for these Panel sessions, I reread a statement of Dean Siebert
dated August 1, 1963, entitled "Report on Copyright Clearances and
Rights of Teachers in All Educational Media." I would like to quote
his recommendations. I would like to endorse them. I would like to
urge that he represent authors and publishers, as well as teachers, in
obtaining these terms and conditions in dealing with educational pro-
gram producers. The recommendations are as follows:

"3& The arrangement between an educational program producer and the
teacher (either by direct contract, by reference to an adopted set of by-
laws or policies, or by collective bargaining agreement) should cover the
following:

"a) Initial compensation." That's all we ask.
"b) right to re-use both within and outside the originating organiza-

tion." We agree with that.
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"e) compensation for re-use both within and outside the originating
organisatlon." We concur.

"d) the right to specify the life of the program or length of time with.
In which it may be used." We endorse that.

"e) right to revise a part or all of a program or series of programs."
We will work that out with you too.

"f) right to withdraw the program based on termination of employ-
ment, death, reassignment, obsolescence." A most reasonable recom.
mendatlon.

We urge, therefore, that an appropriate licensing clearing house
be set up both with respect to educational TV, and with respect to
photocopying and the use of all copyrighted materials necessary for
the education of our children and the education of our adult popula-
tion as well. I am certain I speak now on behalf of every single
publisher and author-we are not interested in eviscerating the edu-
cational system in this country. We are interested in fostering it.
And I join and concur with Mr. Rosenfield that if we are talking
about availability, copyrighted material should be readily available.
Please-and I speak now to the educators and educational TV repre-
sentatives here-join with us at your earliest available time to ar-
range for appropriate licensing. We are eager to cooperate.

WArFNBERO. I just wanted to make this observation. The edu-
cators have said that they can't live without the pre-recording right.
That, I believe, assumes that they have it now. Well, they don't have.
it now, and the new law wouldn't change that a bit.

ALzmmorF. I merely want to underline one or two points. The
first point is that, as far as educational television is concerned, I don't
think there is any question in anybody's mind that, if this law were
enacted the form in which it is drawn, it would: (a) be completely
unacceptable to educational television, since it would segregate it
from the educational community; and (b) it would set it back about
twenty years in the production of programs and the kind of programs
that. people want.

With due respect to Mr. Manges and Mrs. Linden, who I think
believe sincerely in the availability of material, I've dealt with the
publishing industry, both literary and musical. I think that we can
spend many years constructing agencies and clearing houses, and I
still don't think that we would obtain the right for the teacher in
Dubuque to use the page she wants to use when she wants to use it.
I don't care how many clearing houses are set up. As far as educa-
tional television is concerned, I think it can help somewhat. But I
don't think it can help to the extent that is required, if educational
television is to move forward.

One last point: I'd like to repeat something and explain something
that Mr. Rosenfield said. Education does believe that teachers and
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authors and composers and the rest of the creative people today
should live, should earn fees, and should be able to eat their daily
bread. We have never said otherwise. We are concerned, however,
with making sure that these are the people who participate with us
in this venture. We welcome them, and we hope that they will come
along with us, and take a hand in it, and help us to do better than
we have been doing.

I think a balance has to be struck; I agree with John Peterson
that there is a place for a balance. I am afraid though, John, that
that place is not in section 5 as it is now written, so long as section
8 stays the way it is. I think that we'll have to strike a different
balance in section 8, which will give educational television and the
rest of the educational community something a little bit more than
the overweighted position they are in now.

Samn% Robert Shafer, representing the National Council of
Teachers of English. I am an English teacher and I am very much
interested in what has been said here today about teachers. It seems
to me that one important thing to recognize immediately is that
the teacher needs in order to do an effective job of teaching the right
to copy excerpts or portions of copyrighted material, but not copy-
righted material that is published in the form of a complete textbook.
The teacher needs the right to copy copyrighted material that is pub-
lished in such forms as newspapers, news magazines, and modern
literature. If we expect teachers to deal with the immediacies of the
contemporary world and to help students understand contemporary
issues, then we cannot place restrictions on the teacher which -would
prohibit him from using modern media which represent the con-
temporary world. I think the same criterion should apply, obviously,
for educational television.

Now it seems to me that we need to look more broadly, perhaps, than
we have at what represents the public welfare and the public interest.
The teachers are not, it seems to me, a "special interest group" in the
sense that special interest groups such as jukebox operators have been
discussed here today. The teacher is representing no other interest
than that of instructing his students effectively. That is his only
concern. As Mr. Gene Aleinikoff said, he is not trying to take away
bread from the mouths of authors, or from publishers either. In the
drafting of a new law we have a hope of striking a new balance which
will be fair to both authors and educators. I would hope that the
Register of Copyrights would give special attention to a special educa-
tional exemption that would allow teachers to copy copyrighted ma-
terial for instructional purposes and therefore meet the needs of the
broader public interest and the general welfare.
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PFxu. I am Gabriel Perle, and I would like to think that I speatk
for the mass of humanity, but I don't. I am counsel for Time, Incor-
porated, and also for Silver-Burdett Company, which is a textbook
publisher.

I am a little startled at the naivete that is being expressed here in
large measure by the educational broadcasters. If we were to regard
section 8 (as much as they dislike it in its present form, and as much
as they want to go further) in the context of technology today, and if
we here look at this section together with a device I looked at last
week-which is designed to make available to 100,M)0 students, if neces-
sary, a single copy of a single work-what section 8 would do is totally
destroy private textbook'publishing in economic terms. And this is
not parading horribles. Take, for example, projects such as the
Teaching Environment Project, which is designed to allow each school
to have little booths where the student can simply press a button and
get page 42 of a given volume where there's only one copy of that
volume.

Thus, we read in section 8 that "performance or exhibition of
the work by or in the course of a broadcast or other transmission

." is not infringement. And what's the definition of "performance"
or "exhibition"? Both of them include motion pictures, or tapes, or
whatever electronic device there is.

Now it is an economic fact of life that a large portion of teaching
materials; be they textbooks or otherwise, are produced by private
parties for a profit, and that it's only the profit motive (or not even
the profit motive but only the ability to earn money) that allows the
research and the work that goes into the better educational projects.
If one copy, through an electronic means of private transmission or
closed-circuit broadcast, can take the place of the 20,000 copies that in
turn pay for the research and development of educational materials,
then we are not going to have any more privately-developed educa.
tional materials. This would defeat not just educational broadcasting
but it would defeat ultimately the ends of all good education. I submit
that education-good as it is and hard as it is to talk against it-should
not be allowed to get the sort of privilege that is going to defeat its
own ends.

KLmrsmn. Mr. Karp, for one minute.
KARP. Mr. Kaminstein, two of the speakers who preceded me,

Professor Shafer and Mr. Rosenfield, have issued statements which
are such smorgasbords of inaccuracy that I find it difficult to pick and
choose which one I can savor in the one minute you are allowing me.
I would say this, though: I think that Mr. Aleinikoff and Professor
Shafer and all the others who pay such solemn tribute to the author's
right to be compensated, and then stand to support amendments to your
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bill which would absolutely make it impossible for him to be compen.
sated for major uses of his work, are simply carrying out old Josh
Billings' adage, "Remember the poor, it costs nothing." [Laughter]
I would also like to point out, with respect to this whole attack which
has been mounted by Mr. Rosenfield's Ad Hoc Committee, that Mr.
Rosenfleld tells us it numbers 25 organizations and Professor Shafer
tells us it numbers 47 organizations. I wonder which organizations it
doesn't number, and which groups of teachers and writers, teacher-
writers and writer-teachers, would be outraged to hear the views that
have been expressed by Mr. Rosenfleld and Professor Shafer about
the law.

Let me pick just one inaccuracy to show you why I think that this
statement requires more than a minute. I don't intend to take more
than four or five minutes, but I would like to point out just one in-
accuracy, because this deals with the copyright act that you have
drafted. On page 1 of his statement (distributed at the News Con-
ference held at Carnegie International Center on August 5, 1964]
Professor Shafer states: "If the Bill should be passed in its present
form each teacher could be subjected to a court test each time she used
copyrighted material not previously cleared by the copyright owner."
Then, on page 2: "Under this proposed law any teacher using such
reading matter without permission would be risking a violation of the
law as an infringer each time he copied a portion or excerpt of a copy-
righted work or read from such a copyrighted dramatic work to his
students."

The bill doesn't propose to do this. It doesn't drag copyright back
at all. On the contrary, sections 8 and 5 preserve basic rights which
teachers have, and they also preserve the basic rights which authors
require to be compensated for the use of their work. The failure on
the part of Mr. Rosenfield and Professor Shafer to begin to recognize
that the author is a member of the educational community just as much
as the teacher, and that the publisher who disseminates the author's
work is as much a member of the educational community and a part
of the educational process as the television station which broadcasts
that work, leads them to this unhappy conclusion.

I think it would behoove them well to go back and read the Act
again, and read your draft, and learn what changes the draft actually
proposes, and then to consider again the Constitution of the United
States which provides that, for the purpose of promoting the progress
of the arts, the author should be secured the exclusive right in his work.
Mr. Rosenfield has adverted to the Constitution and to the purposes
of copyright, and I suggest he read Article I, section 8 again, thst he
read the dictionary to discover the meaning of "exclusive,", %&* that
he ponder well on the proposals he has made, because they have no
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sanction in the Constitution. They would defeat the very purposes
of the clause which he invokes, and they would deprive the author of
the opportunity of being compensated for major uses of his work by
those people who should be most anxious and most interested to com-
pensate him for creating symphonies, poetry, and serious works--the
works which they are paid to read and transmit to their students.

KAuxmsrrm. Really, Irwin, I believe your difficulty is in trying to
deal with smorgasbord verbally. fLaughter]

KAmz. Section 18 is based entirely on an economic assumption which
is not wholly true today and which may be wholly false tomorrow.
It is based on the assumption that an establishment which disseminates
a broadcast In its private rooms need not pay, because payment has
already been made at the point of broadcast. If you have a motion
picture theater with ticket takers at three doors and one door open,
a way will be found ultimately to come through that door. Today
there are already small stations not selling much advertising and origi-
nating programs which are very largely used in those places. If the
assumption is that the broadcaster has already paid, then this should
be a contract matter between the licensor of the right and the broad-
caster. We shouldn't allow a class of people to go free.

With respect to clause (2)-"reception of a broadcast embodying a
performance or exhibition of the work on a single receiving apparatus
of a kind commonly used in private homes"--this is a scientific instead
of an economic assumption. If the reception is in a private home it is
already taken care of. But in the future we may develop machinery
which is used in theaters just the same way as in private homes, and
to put that in the act seems to me to be running the risk of drawing a
new jukebox clause.

SoHn7m. I would agree with Mr. Kays that the surrender of an
existing right under copyright, in the first part of section 13, might
be reconsidered. The second part of the section is, I take it, an at-
tempt to recognize the right of reception on the part of the public.

Now again, as that language stands, I must point out that it could
be interpreted quite easily as an exemption of community antennas;
and, if so, we are quite for it. If it is not to be so interpreted, you
must recognize that on the one hand you give a right of reception free
from copyright royalty, and on the other hand you put the community
antenna-which is a necessary device to enable these single receiving
sets to be used for reception-in the position of paying a royalty
which inevitably will be passed in toto to the owner of that single home
television receiver. This is particularly deleterious since it is to be
assumed that this language and the other sections could not be in-
terpreted to apply to the sellers of, for example, roof-top antennas
serving the identical technical function with respect to the identical
home receiving set in the same community on the same street.
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What you're doing here is really not creating a free right of public
reception, but a right dependent wholly on the vicissitudes and acci-
dents of television reception, which in turn are dependent upon such
diverse and wholly irrelevant (from the c pyright standpoint) factors
of antenna height and power regulated by the Communications Com-
mission, interference resulting from buildings and mountains, niiscel-
laneous interference, atmospheric conditions that may exist in a
particular part of the country, and so on.

In other words, all of us recognize, I think, that the public has a right
of reception, and that that right should be recognized fully in this
bill., But to give that right in a way which is, in effect, a kind of
Russian roulette, where the public never knows whether it will or will
not be paying and where the criteria of payment depend on factors
wholly beyond the policy of copyright, does not make sense to us.
Again we suggest that the way to deal with this is to exempt the com-
munity antenna.

Ev'Ns. Mr. Chairman, there seems to be some uncertainty as to the
exact meaning of section 13. Mr. Schiffer has suggested that clause (2)
would give an exemption to community antenna systems, and he made
the same observation with respect to section 8(4). I think this may
be due to some of the langauge which appears there. Looking at it, the
operative words seem to be "communication of a broadcast embodying
a performance ... ."

In trying to discover what this means, I think it's fair to look back to
section 5, because section 13 is intended to limit section 5. Turning
back there, I find three other very similar clauses. I find "broadcast
a performance," "transmit... a broadcast of [a] performance," and
"communicate a performance." I am sure that something different is
meant by each of these four clauses, but I confess I am not quite sure
what is meant exactly by each one. For example, under which section
could a broadcaster in a proper case sue a community antenna system
for infringement I I think it would be helpful if you or someone on
your staff could tell us precisely to what situation each of these words
is intended to apply.

Finally, I think it would be helpful, and would clarify this whole
thing if we had a definition of the word "broadcast," which appears in
.section 18, in section 5, and also in section 8. I'd suggest as a definition:
"To broadcast, means to transmit a performance or exhibition of a
work to the public by wire or radio communication, including tele-
vision." This would be based on sections 8(a) and (b) of the Com-
munications Act of 1934, and therefore has an already-established
meaning. Thank you, Mr. Chairman.

KAXNsTMN. Do you interpret this as exempting CATV under the
present language, Mr. Evans ?
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EVANS. I am not certain, Mr. Chairman. I'd like your assurance.
[Laughter]

GOWLMAN. I think I can say flatly that there was no intention of ex-
empting CATV, and I will try to tell you the difference between "broad-
cast," "transmit" and "communicate." I think we all know what a
"broadcast" is. A person who receives a broadcast might transmit it
further, by wires or otherwise. Communication might be by wire or
otherwise. When we talk about "broadcast," normally we don't think
of communication by wire.

Perhaps I should say one word about clause (2) of section 18. May-
be that's inartfully drawn. People seem not to have understood what
we were driving at there. The intention was to provide for an ex-
emption in a case such as that of a restaurant, let's say, that is operat-
ing a single home-type radio receiving set, or a single home-type tele-
vision receiving set, or to exempt the reception room of a doctor's
office where there is a single home-type radio receiving set.

This may be a "performance in public" because the reception occurs
in a public place, but the thought here was that, where nothing more is
being done but to receive a broadcast in such a place on a single home-
type receiving set-where there is no admission fee involved and no
operation of a coin machine, so that no money is being taken in for the
reception and nobody is being charged to hear the reception-a per-
formance royalty should not be required.

Axmw. I must confess that, when I first read this particular sec-
tion that Mr. Goldman has just described, I thought it was susceptible
to a dual interpretation. However, having talked with Mr. Goldman
and having reread the section and talked with other lawyers, I think
that CATV would not be included. Despite what Mr. Schiffer said,
I don't think that a hundred-thousand dollar antenna is' the kind
commonly used in a single home receiving apparatus.

OLssoxr. I haven't had this trouble with section 13(2) that other
people have had. I've had trouble with other sections.

But perhaps this would help somebody like George Schiffer who
has had trouble with it. It seems to me that clause (2) turns wholly
on the word "reception," which is the first word in the paragraph. If
you read that, everything else becomes clear. A community antenna
system obviously is a receiver. It's also obviously a transmitter. In
its receiving status, it seems to me, it's an entirely innocent establish.
meant with regard to copyright infringement. In its transmitting
status it is not. I think section 13(2) clearly has no application to its
transmitting status.

RrImTmmN. The use of the words "coin-operated," I take it, was
intended to include pay television, but I point out that there are meth-
ods of pay television which don't involve dropping a coin in the slot.
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If that is the intention, I Would suggest that the definition be 're-
examined.,

'KAXmm tc. This afternoon I would like to see if we can cover the
questions presented in section 11 and then,, skipping sections 14, 15,
17, and 18 for the time being, deal with one of the core problems: re-
version. I would like to call on George Cary to deal with section 11,
and I hope he can assume that most of you who are involved with this
question have read the provision pretty carefully.

CARY. Mr. Chairman, I will so assume.
This section grants a compulsory license, with certain safeguards

which do not exist in the present law and which we hope will improve
the present compulsory licensing system., Originally the Register,
as you know, recommended against this result and in favor of the
complete elimination of the compulsory license. The Registers Re-
port said, however, that if it was found desirable to retain the com-
pulsory license, certain safeguards should also be provided. We have
come to the conclusion that it should be retained, and safeguards are
provided in the bill.

At the meeting of Committee 804 earlier this week, there were a
number of suggestions for technical and administrative improve.
ments, and perhaps some of them need discussion. There was'con-
siderable discussion, for example, of the problem of how royalties
should be paid: whether on the basis of manufacture or on the basis of
distribution. There was also the problem of the difficulty of filing the
"notice of intention" before making a recording, and this perhaps
may need further discussion. Mr. Finkelstein raised the problem of
the rental of tapes instead of their sale, and he suggested that perhaps
the compulsory license should be based upon records sold rather than
records made. Then there was the problem that Mr. Anello raised of
ephemeral recordings.

I think we can say that, as far as the Copyright Office is concerned,
we will note and consider all of the suggestions that were made. If
you speak to them this afternoon, we should like to ask that you make
your remarks brief and that, if you wish to make any extension of
your remarks, please do so in a written form.

S¶TamUno. Supplementing what was said earlier in the week at the
Committee meeting, rve given some consideration to a couple of the
suggestions that were made. I should like to propose, in connection
with the question of royalties, a modification and change... [in
section 11(e)(2)]. It seems to me that today a, a practical matter,
particularly in the case of popular records, there is a great deal of
inventory and also of distribution which comes back in returns, so that
it isn't practical to pay upon the number of records made or
manufactured.
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I would suggest the addition, after the word "license" ... , of the
words "and sold or to which ownership has been transferred from the
licensor.o" The latter portion takes care of the problem that was raised
before concerning. the, so-called practice of free records. In other
words, it seems to me that, there should be adequate compensation for
free records that were issued in connection with sale% and I think that
the addition of the words, after "sold," "or to which ownership has
been transferred from the licensor," would take of that, and would
protect the author or the publisher.

Now, in co,101ection with ... [section 11 (b) (1) ], which requires that,
before making any phonorecords of the work, a notice of intention be
served upon the copyright owner: as a practical matter, it's not feasible
and it isn't practical to serve that notice before making the recording,
because they start working upon the recording immediately. Also,
most legitimate houses try to get a license first. They usually request
a license and, if it isn't forthcoming, then they serve the notice.

Therefore, to serve notice before recording is impractical. When
that's coupled with section 11(b) (2) . . ., which provides that failure
to serve or file the notice required in clause (1) forecloses the entire
possibility of the compulsory license, then of course that becomes very
serious. So, instead of the word "before" in... [section 11(b) (1)], I
would suggest the insertion of "within thirty days after the making
of any phonorecords of the work, serve notice of his action .. ." (insert
the word "action" there) "... or of his intention to do so." In other
words, that would permit thirty days' time in which to act, and that
would be more practical.

STtIMBEo. The only additional suggestion I have to offer is this.
I don't know the reason for the change in the present Act, under which
it would be required that notice be served only upon the copyright
owner. Heretofore, as I understand the Act, notice is required both
upon the owner and the Copyright Office. Since I have found in my
experience that sometimes the addresses are wrong and things of that
nature, I think that we ought to continue not only to serve notice upon
the copyright owner but also to send a copy to the Copyright Office.
Therefore, I would add... [at the end of the first sentence in section
11(b) (1) ], the words "and a copy be filed with the Copyright Office."

DAVIS. Clive Davis. I am Counsel for Columbia Records. My
company is certainly grateful for the decision to retain the compulsory
license provision, but I am puzzled by, and question the basis for, the
increase in the statutory rate. I realize this is an economic argument;
but, having come to the. legal decision, the substantive decision, to
retain the compulsory license, I must ask what economic facts led to a
decision to raise this rate. It must have been assumed that the statu-
tory rate is out of line with today's dollar, but I think that an investi-
gation of the facts would show otherwise.
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I
Contrary to the cost of almost every otJoewitem, the c0t of music to

die public hua declined since. 1909 when measured oitheragainst the
minutes of music which the consumer buys -for his dollAror th. number
of songs. On the other hand, the composer's rate o4 return not only
has not gone down, but it hIas multiplied tremendously when compared
to the 190v multiplier. For example, in 1909 the.buyer paid $1.50 to
$7.09 for two to four minutes of music. (I am now quoting from a
statement that Emie Meyers made some time ago when the matter of
copyright law revision came up.) Today the consumer, if he is paying
$3.98 (the suggested list price" 1oritheiordinary popular record), ob-
tains 45 minutes of music. Sometimes the buyer paid this $1.50 to
$7.00 for only one tune. Today there are usually at least twelve tunes
on this $8.98 recording.

In addition, the economic facts would indicate that the price that
record companies receive for recordings today has gone down. There
has been greater discounting in the industry. There is tremendous
ease of entry and the competition, with a number of companies com-
peting for the public dollar, has grown quite severe. With a $3.98
record the distributor-cost ranges from $1.50 to $1.80. This is the
price that the record company is receiving from independent distrib-
utors.

Therefore, today, the copyright proprietor is already receiving
roughly 15% of the record company's dollar, which is greatly in excess
of that which was paid to the copyright proprietor in 1909 or, indeed,
just a little over twenty years ago when the long-playing record was
introduced. I, or the R.I.A.A., will, of course, submit this further in
writing with an elaborate report, but I did want to speak to this point
as it was a new point raised in the bill.

KAMISTmZ. I am glad you did, Mr. Davis. I think the economic
arguments on the royalty rate should be fully presented to Congress.
The figure we adopted for purposes of this bill was presented to us
by a committee which included a good many record people, and we
assumed that it had some economic validity; Further information
on this question should be developed, but of course it also involves the
entire question as to whether the compulsory license should continue
or not.

DAVIS. We are fully aware of that.
CAin,. Concerning Mr. Steinberg's first comment about the problem

of basis for payment of royalties, I think yo are entitled to an expla-
nation of why we used the basis of "making" rather than sendingg."
You will recall that we had two alternatives in the preliminary draft:
under Alternative B the basis would have been,"every record distrib-
uted in the United States,' and under Alternative C it would have
been "every record either manufactured or distributed in the United
States." However, we feel it is important to realize that a compulsory

1964 REVISION BDJIM in3



C13P4RIOfH'? LAWV REVISION

licensg[Ve~the'autho~no ohaito negotiate, and that tho basis for
ply nIm ho Wld hmfoW be aa broad' as pcM-ble 1We felt that in
aliwnshm , Uw aoiig of*, royalty on the basisof Omanufacturel
w m wertappropriaw inv qatem that, places a statutory ceiling on
royaltks, ! Now in he industryia'lundastand it, most records are
not made. o the compUlsory licensbasis;; and under a negotiated
lioenseq of ourse, the basis of payment can also be negotiated.'

D, D}Avz just. want to replythatas far as my information is con.
corned, I would say that, the p•oele repreenting record, interests at
any prmvioiumeist waslosethin-tea perent'of the record industry.
I just want to eulect that statmnt, -It was not any sole absence of
mine or on Columbia's parLt

KAwxrsrm. I understand.
.DAvs. We know that an invitation was extended at the RIA.A. by

Harold Orenstein- It wos the considered opinion of the RLJA.A, and
most of the companies there-4-I think almost all of the companies
there-mt to attend any such meeting and not to participate in the
decision or the recommendation made.

KA xJnS n. Well, I asume that was a conscious decision.
FMNxsu . I think Mr. Davis' remarks indicate the danger of

continuing such a thing as this compulsory license provision. I had
been of the understanding that a group on both sides-and I kept.
out of this one-had agreed that, notwithstanding there was no logical
basis for the compulsory license provision, this was an economic means
of satisfying two groups on a compromise basis, and that no harm to
the public would result. But we now find that an organization as
economically powerful as the Columbia organization-Columbia
Broadcasting System, Columbia Records, Columbia Artists Bureau,
and so forth-comes in and says that the two-cent provision ought to
continue because in 1909 you could only record one work on a record
and in 194 you can record several.

Now actually you can record-and there have been recorded-as
many as seven hundred compositions on a single tape. I see no reason
whatsoever for extending the compulsory license provision to tapes.
And I think that, if the majority of the record industry feels that this
rather generous compromise offer-of people that I understand repre-
sented a substantial group of composers, authors, and publishers--
isn't satisfactory, it would seem eminently desirable to me to have the
phonograph record manufacture negotiate with writers just the
same as the publishers do.

Di-tmoN. When I asked for the floor I didn't realize that the whole
topio was going to be opened for deb" I think perhaps it would be
a mistake if it were

I would like to start, if I may, by corning what I think is a mis-
taken impremmio that perhaps you had, Kami, about the report of. that
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special su-Mitte of A.B.A* Comniittee 304.- I don't recall the
exact tally; it certainly was not mnnimous, although there were mein
bers of the record industry represented on that committee: My recol.
election is dhM, although the vote *as anopymou%, it Was reported that
all r1eprveentatives of the record indut fell into two groups: thou
who opposed thi thre&cent figure, and those who took th" position that
it was really not aproprlate for-the American Bar AssociatioaitO get
involved in the question of rate but that it should stick to the quesdio
of prinoiple t'11 know that there were at'least two special written emr-
Monts todtatOWL~

I would like to make two other observations If 1 my. (I could go
on-I have the .mirgasbord trouble that Irwin Karp mentioned be.
fore.) There has been a lot of talk here today alblit the question of
the need for availability of copyrighted material, whether to education
or to other semnuts of the economy. It so happens that historically,
in this country, small perfomng rights in music have become avail.
able on a very simple clearinghouse systeni through performing rights
societies. It so happens that today work is in progres, as Mrt Linden
mentioned, toward the development of a clearinghouse for various
types of literary -iaterial; and I have the feeling myself that somehow
or other something of this sort is bound to happen because there is such
a need for it. It also so happens historically that the availability of
nondramatic musical works in copyright to phonograph record manu-
facturers has been taken care of, not by some kind of clearinghouse
organization, but by a provision in the statute, and that is absolutely
all that this compulsory license provision is.

I will take the liberty of prefacing my final point by saying that I
admire the facility of some of my colleagues in this room for getting in
answers to people who have disagreed with them or made statements
disagreeing with them. I would just like to impose upon all of you
for just another minute to say that those three speakers who, just be-
fore the luncheon break and just after it, made remarks about the pro.
posal for a performing right in sound recordings did not correctly state
the position, perhape because they had failed to think the matter
through carefully.

A sound recording, under this proposed statute, is a new type of
derivative work. It will stand on its own feet, if the bill is passed in
anything like its present form. It is not limited to copyrighted non-
dramatic musical works, whether recorded under a compulsory license
or under a negotiated license. It includes dramatic works, dramatico-
musical works, and literary works; It includes musical works that are
in the public domain. And if somebody would think, as an example,
of a performance of Beethoven's Fifth Symphony by the Boston Sym.
phony Orchestra and a performance of Beethoven's Fifth Symphony
by the New York Philharmonic-Symphony Society, I think maybe it

51-874-45----10

1185



COPYRIGHT LAW REVISION

would be a little bsier to understand 'what I wa talking about. when
I referred to the deuirsbilit7y of having a performing right in the sound

K,&vuh.. I should ay that. I did, not mean to imply that the
reoommmdaon of the committee bound anyone or represeted the
entire industry. We ourselves had u a poaiblo rate in the pro-
limiary draft, which was considered much, higher than what is in
MH&119471.1 ,

Oawmnw. As. ohbaman of tha now infemous committee on sound
rwordings which rendered the report, I believe that~todsy we've turned
the clock back about two years to the day after the Record Industry
A&ociaton's report was issued. Or at least that's the impression that
I'vebeen givenby Mr. Davis. - - * . !. ,

I don't believe this is true. As Mr. Davis so carefully pointed
out, he and all the other attorneys representing the record industry
were invited to participate in the discussions. Many did. One would
assume, after the Record, Industry's brief, that in participating in
the discussions concerning the rates, concerning the other facets of
the report and of the problem, they weren't there just to listen. They
were not there like Joe Dubin: "I am just here to listen." [Laughter]
They participated and they spoke and they argued and they voted.
And we came up with something that we thought and still think is
workable.

It was shocking to me, therefore, today to hear that not only is the
compulsory license not acceptable at all, but that, in addition, a per-
forming right is requested. Now the question of the performing
right was also discussed at the very outset, and it was negated by
those very same people who are now asking for it. They said, "Oh,
we'll never get that." Well, all right, that's not in the draft. As I
say, I am perfectly willing to go back two years and start arguing
yes-or-no on the compulsory license. But I thought we were way
past that when I came here today.

Kamw. Mr. Kaminstein, speaking on behalf of some although not too
many of the authors who are directly interested i•u this, I think I
should point out that this proposal should be judged on its own merits,
and not on the bargaining that took place between representatives of
one group or another or the votes that were or were not cast.

This, I think, is a workable compromise to a very difficult problem.
It is a difficult problem only because the compulsory license clause
became entrenched in the Copyright Act. It has no place being there.
There is no logical or moral justification for it. But there it has
been since 1909, and there we've had to live with it.

Now all of the difficulties which some of the previous speakers
have raised, I think, are completely illusory. We are dealing with
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a section which fixes a maximum price at which anybody who wants to
can take an author's work and use it. -The Copyright Offioe is not
fixing a price which a record company must pay, It's fixing the price
which the author must take if the record company chooses to use
his work and if a satisfactory contract cannot -be negotiated on a
voluntary basis.

The argument is spurious because as we know-the representatives
of the record companies have told us this over and over again--most
records are made on negotiated contracts at less than the compulsory
fee. The terms that thee people want to, put into their contracts
they can and do put into voluntarily-negotiated contracts, with the
author and publisher, having a chance to say yes or no.

We are talking about a compulsory clause and compulsory provi-
sions. We're talking about a clause which has worked. bor the benie-
fit of the record companies. It was for their benefit that it was put
into the Act, and I think they grasp too much and manifest an ex-
cessive greed when, now having gotten this compromise, they begin
reaching for more. I would say that you've worked out a very fair
and reasonable compromise, much fairer and more reasonable from
their point of view than the author's. I would hope that this stays in
the Act as it is.

KEmLXAN. In referring to the three-cent rate which is provided in
the bill, I think that what has happened here is that room has been
opened up for negotiation in each particular situation between the
record company and the publishers. If a publisher can afford to pay
three cents he will give notice if he cannot get it any other way, or pay
three cents on the basis of a negotiated contract.

If he cannot pay three cents, then he can go to the publisher or to
the publisher's representative. He is dealing with professionals; he
is dealing with people who know the market. A lower rate will be
and can be negotiated where the circumstances actually demonstrate
that a lower rate must be paid and that the three-cent rate can't be
paid. I will assume that, when a record company pays three cents,
they can afford to pay three cents, because the way is open for them
to negotiate a lower rate if the circumstances warrant it and if they
can't pay the three cents. What the three-cent rate has done is to
open a field, which didn't exist before, for legitimate negotiation.

DAvI. I don't know which representatives of the record industry
Mr. Karp was referring to as paying more frequently than not, or as
generally paying lower than the statutory rate. That is not true. Co-
lumbia Records pays, in the large majority of cpaes-whether for
single records or for albums-two cents per composition. Frequently
when you're using more than one tune or several tunes of a publisher,
you then get into negotiations. The fact that it's a negotiated rate
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which results in ailcense agreement is merely reflective of the method
of. doing bsin 4, it f teryP very Irre ..for a company to account
aordi.g~to he ýohnpulhrylioensinfgprovisions of the statute.. There
is a licenmeagresmept between the partie% -but the license arMent
does specify the ate, and- in a large majority of instances it is two
cents. " - I

-I just wai* to repeat two facts. One is tht already the copyright
proprietor, are usually receiving 94 cents on a $3.98 album. The per.
fonnmg atist gent between ton and fifteen cents, depending on his
stau as * performer., What is being suggested by the fifty rcent
inaease from two to three center -would mean a 86-centý rate; you're
really seating the standards to rule the negotiations, which would
mean that at least 26 percent of the monies that a record company re-
ceives would go to; the copyright proprietor, considerably more than
double that which the artist is receiving.'

We certainly have to look carefully at the economic facts, if it means
that we have to go back where we were two years ago. It is consistent
with the record industry's position that the compulsory license provi-
sions be retained and that two cents remains an extremely fair rate
today to be used as the standard for negotiation between publishers
and record companies.

WAMrvnmuo. When Mr. Davis said that his company pays two
cents, he failed to say that it pays two cents on records sold. It
doesn't pay two cents on records manufactured, in accordance with
the law. Practically no record company does. The instances of rec-
ord companies working under the compulsory licensing provision
today are very, very rare. The two cents on records manufactured is
a ceiling under which the rates and the terms are negotiated. I see no
reason on earth why that ceiling cannot be lifted and the negotia-
tions continue as in the past.

KAw. Mr. Kaminstein, I have one proposal to make. (I hate to
use the phrase because of the connotations of "public interest.") We
are talking about a statute which fixes prices. According to Mr. Davis
it fixes them not only as a maximum but ultimately. It fixes the price
which the author must accept from the record company in order to
have his work used.

I would suggest that, if the record companies believe that price
fixing is in the public interest, we seriously consider establishing in
the Copyright Act a schedule of fixed prices-for the records which
they sell to the public. If you can fix the price of the music in the
public intwrst, why not fix the price of the record I

Maxn. As co-chairman of the subcommittee I merely want to
say that there was no negotiation as to actual rate. Those people
who were on the subcommittee all refused to have the question of price,
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which was one of economics, go into the report of this committee to the
American Bar Association. I am a little disturbed that people are
willing at this stage to say a compulsory licensing system is all right if
I get more money, but that inherently it is terribly wrong if I don't.

KAmNsTmIN. Obviously we can't go any further today. We will
start again tomorrow morning at 9:30. Thank you.
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KKIANismT . A former member of our staff has just flown in from
Geneva, and I'd like to give the Deputy Director of B.I.R.P.I., the
organization that administers the Berne Union? an opportunity to talk
to the Panel. Arpad Bogsch. (Applause.]

Booscu. It is, as you can very well imagine, a very great pleasure
for me to attend this meeting which, after a decade of arduous prep-
aratory work, now has before it the first complete embodiment of the
results of your discussions. The Register of Copyrights was so good
as to invite the International Secretariat of the Berne Union to attend,
and I am here today as a representative of the Geneva Bureau.

Looking upon your work-that of the Government and that of the
members of the Panel-from the international viewpoint, it would be
difficult to exaggerate its importance. To put it mildly, the whole
copyright world is watching you, your work, with great hopes and ex-
pectations. After all, the United States leads today in every field of
activity connected with copyright. Its authors' societies collect more
royalties than those of any other country. Its book and periodical in-
dustry, its motion picture and phonograph record industry, its radio
and television networks are the largest in the world. Because of its
leading position in new inventions, the new technical devices for copy-
ing and transmitting are first tried out here and the legal implications
are first tested here. Consequently, your work will have a great im-
pact. on the development of the copyright law all over the world. The
world looks to you for inspiration to find equitable and practical
solutions.

The first reactions to the bill abroad are highly complimentary. The
relaxation of formalities and the life-plus-fifty year term are consid-
ered as the most important provisions, and also as an expression of will-
ingness to collaborate with the rest of the countries. They will bring
the United States into the mainstream of international cooperation.
and in this shrinking world, in this world where, both intellectually
and commercially, international ties become more and more important,
these features of the bill will greatly serve United States interests.

M1ay I add that, if the bill is passed in time before the Stockholm
Revision of the Berne Convention, which is scheduled for 1967, this

142



of course will have a most important influence on the revision of the
Ilerne Convention itself.

May I conclude by congratulating you on yoir work and expressing
the hope that, in its work, Congress will be as efficient as you have
been. [Applause]

KAMINT•N. May I express my personal appreciation for your tak-
ing the trip. Arpad arrived last night and will probably leave to-
night.

Mr. Rosenfield has asked for a minute and three-quarters to reply
to a statement made yesterday.

ROSENFIED. Mr. Kaminstein, thank you very much. Yesterday
afternoon Mrs. Linden asked me a question, under circumstances not
permitting a reply, concerning my earlier statement that education's
problem was not solely costs but, equally importantly, the ready avail-
ability of copyrighted material. Apparently believing that I specified
availability as our only problem, Mrs. Linden asked me about the ac-
ceptability of a clearinghouse without statutory protection for edu-
cation.

To make our position and answer clear, let me say this. First I in-
tended to speak of two problems-coos and availability-and to stress
availability at That point merely to emphasize that cost was not our
only problem. It would be a misunderstanding for anyone to got the
impression that availability is our only concern. Cost still remains a
vital problem for education in this field, both in the classroom and in
educational broadcasting, as Mr. Harley pointed out yesterday. In
the latter case there is a fundamental difference between commercial
and educational television. One is for profit and the other for service.

Second, without disrespect intended for Mrs. Linden, it is fair to
note that she represents only a small part-although an important
one-of education's availability problem. All sorts of other materials
are also involved: other books and reference materials of various
kinds, newspapers, magazines, prints, art, music, maps, scientific and
professional periodicals, films, film strips and other audio-visual ma-
terials, to mention but a few.

And third, of course anything that can be done to expedite clear-
ances is desirable. But unless the Copyright Act itself clearly gives
rights to education, a voluntary clearinghouse is very little protection
and is not acceptable in lieu of statutory protection. It is revocable at
the whim and convenience of those who create it, and affords no pro-
tection against exorbitant or unreasonable costs.

Perhaps education may have some justifiable lack of confidence in
the longevity and reliability of such a voluntary system, proposed by
groups which have given vigorous support to proposals which educa-
tion believes would substantially nullify its rights under present law.

I
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We find little assurance in proposals whose timing and express condi-
tions are tied to elimination of statutory protection for education in
the Copyright Act. We believe that the public interest requires ex-
press statutory protection for education's rights, impervious to the
caprice and commercial convenience of groups which have not thus
far shown marked interest in protecting education's need for teaching
America's school children and youth.

Thank you for the privilege, Mr. Kaminstein.
KAmNsT=. Thank you. I hope the conversations will continue

beyond the meetings, and that this problem may be resolved.
We now tie together sections 14,15,17, and 18, dealing with owner.

ship, transfer, and recordation, and I am going to call on Miss Ringer
to present those.

RUoi. As you will note, there have been several largely technical
changes in section 14 as a result of suggestions on the preliminary
draft made by the Revision Panel and others. Subsection (d) (1) has
been imported from section 17 simply for convenience and clarifica-
tion, and to avoid duplication. The provision on divisibility, while
no longer having a separate subheading, is still there as clause (2) of
subsection (d). To anticipate a point that was raised earlier in the
meetings of Committee 304, there was no intention to exclude mort-
gages or discharges of mortgages in the word "conveyance," but if
the word is not broad enough for that purpose, I think that an
amendment might be desirable.

Now there were two questions raised by this section that were dis.
cussed at length at the Panel. The provisions that raised these ques-
tions have now become the definitions of "joint work" and "work
made for hire" in section 54, and I believe that this is an appropriate
place to mention them.

The wording of the definition of "joint work" has been changed
somewhat in the light of various suggestions, in order to make it more
precise, but there really was no intention to change its basic substan-
tive meaning. A question was raised as to whether, in order to con-
.titute a "joint work," it is necessary for the authors to have any in-
tention that their contributions be merged in any way. There was
some sentiment for defining a "joint work" simply as "a work pre-
pared by two or more authors," but this seems-at least to me--unac-
ceptable under any legal theory. You are dealing here with owner-
ship; and to create a tenancy-in-common situation with all of the con-
sequences that flow from that, simply from the accident of bringing
together two authors' works and without regard to the authors' inten-
tion that they be merged or anything else, doesn't appear to me to make
any practical or theoretical sense.

The definition of "work made for hire" does raise a very serious
substantive question. In the preliminary draft a work "made for
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hire" was defined as "a work prepared by an employee within the scope
of the duties of his employment, but not including a work made on
special order or commission." As most of you know, strong objections
were lodged against this last phrase, particularly by the book pub-
lishers but also by others. They objected on the ground that, for exam-
ple, a number of books must be written on special order or commission
as a practical matter, and encyclopedias and dictionaries, among
others, were cited as examples.

This wouldn't make as much practical difference if there were no
reversion provision. But, as was pointed out, under a reversion pro-
vision as now drafted in section 16, "works made for hire" are ex.
empted, so that the practical consequences of whether or not a work
is "made for hire" can be extremely great under this bill.

Now you simply cannot provide the reverse of what we had in the
earlier draft; in other words, you can't just say that a "work made
for hire" shall include a work made on special order or commission.
There are commissioned works, such as operas and serious music, and
various works of that sort, that most people would find hard to accept
as "works made for hire." But it is true, and I think we have to ac.
cept the fact, that some works made on special order or commission
have been construed by the courts as coming within the ambit of the
"works made for hire" concept under the present law.

So we had a problem, and it was a definitional problem, but it had
extremely important consequences. The definition that now ap-
pears... [in section 54] reflects this background. Under this, a
"work made for hire" is "a work prepared by an employee within
the scope of his employment, or a work prepared on special order or
commission if the parties expressly agree in writing that it shall be
considered a work made for hire."

This approach has been challenged on the ground that authors will
simply sign these printed form contracts and thereby assign away their
rights without realizing that they're doing so. This may be true.
On the other hand, I would point out that it has to be "a work pre-
pared on special order or commission" in the first place. It would
not be considered a "work made for hire" if the contract were signed
later on--after the work was written, for example. Moreover, and I
think this was the basic reason for our acceptance of this compromise,
at least there has to be a specific provision in the contract spelling this
out. If the author can be presumed to read his contract-I see Irwin
reacting, but anyway-and take in the consequences of what he'e sign.
ing, at least this would be a red flag to him. I realize that there are
two sides to this question, and I think this will probably be debated
shortly.

As far as sections 15, 17, and 18 are concerned, we did make a few
changes, but I think that if you compare the two drafts you will find
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that they are technical. They are largely the results of comments and
suggestions we received for clarification and improvement on teehni-
cal matters, and I don't think they need detailing at this time.

JAww. I understand, under section 14(b), that even though you
have an employment situation out of which a work is created, the
parties in writing may agree that the author is still the copyright
proprietor. My question, however, is whether or not the parties can
expressly agree in writing that the work is not a "work for hire," even
though it-was created during the course of the employment. In other
words, if you have an ordinary situation where X hires B to write a
certain literary work, it would be a "work for hire." Can the parties
nevertheless then agree between themselves in writing that it is not a
work for hire, with the attendant consequences?

R-xoum. Mr. Jablow, I think the answer may be implicit in the
text of section 14 itself. You couldn't change the status of the work as
a "work made for hire," but you could change the ownership situation.

JAow. Well, it's not just the ownership. For example, the term
of copyright will be determined by whether or not it was a work for
hire.

RoazR. A "work made for hire" is a work made within the scope
of the employee's employment, and that would determine the copy-
right status of the work. But the parties can reach any agreement
they wish to with respect to the disposal of the rights under that
copyright.

Jzuww. And with respect to the term of copyright, let us sayI
RiNowR. The term of copyright would presumably be determined

by the status of the work as a "work made for hire."
KAv. Mr. Kaminstein, first I'd like to address myself to two or

more technical questions, which are raised by section 14(b). The
section says, "In case of a work made for hire, the employer or other
person for whom the work was prepared is considered the author...
unless the parties have expressly agreed otherwise." Now the "other
person'? you're talking about here is the person, I assume, who has
commissioned the work or had it prepared on special order.

You have, therefore, a flat contradiction between section 14(b)
and your definition of "works made for hire" ... [in section 64].
Under section 14(b), the person who commissions the work or orders
it is considered the author, as I read this section, unless the parties
agree otherwise. That's how it reads. If you go to your definition,
it says that he is not considered the author unless the parties agree that
he is.

I hope that before the draft is completely revised you make up your
mind one way or another, and I hope you make it up the right way.
However, I think that the problem can be cured by attacking a much
more basic problem, and that is the whole concept, which is incorpo-
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rated into the draft that a work made on special order or commit.
sioix should ever be considered a "work made for hire." I firmly sug-
gest to you that it should not, and that the consequences are not limited
to those that Barbara mentioned. That's one of the reasons I was
vigorously shaking my head.

The consequences of this definition of "works made on special order
or commission" being incorporated into the concept of "work made
for hire" is not only that the author would lose his right of reversion,
but also that he would lose the term of life-and-fifty years1 as Mr.
Jablow just pointed out in connection with "works made for hire."
Once an author agrees that he has written a novel as a "work made
for hire," the term of copyright on that novel is not; life-plus-fifty
years, but the term provided for "works made br hire' in the true
sense, such as motion pictures (unless, of course, tihe agreement between
the screen writer and the motioui picture company provides other-
wise). Now, with that consequence, you have largely defeated the
whole purpose of granting copyright for life-and-fifty years.

I come now to the second reason for shaking my head so vigorously.
The problem is partly that authors don't read contracts. In this they
are not stupid or improvident. They just follow the same conduct
which we as lawyers know most American businessmen and individuals
follow. They don't read contracts, especially if you look at some bf
the publishing contracts which run as much as thirty pages. I can
show you some that do.

Even the four- and six-page contracts are long and closely printed
and hide many clauses that are detrimental to authors and which they
don't read-and if they could read them they might not understand
them. This, I assume, they could understand if they read it; but
a lot of them wouldn't even know that by signing this clause they were
giving up life-and-fifty years or the right of reversion, because even
the organizations which those of us who speak for authors represent
don't represent all authors in the United States, as Mr. Rosenfleld
I'm sure, would hasten to tell you, and he would be right. There are
thousands of authors that don't belong to authors' organizations, that
haven't been advised, that are never advised about the intricacies of
copyright law. They are in the same position as Mr. Rosenfleld's
teachers, who sign contracts and then discover years later that clauses
that they didn't understand may affect their rights under the copy-
right law. And you come to something as basic and fundamental as
the term of copyright, to life-and-fifty years or to the right of rever-
sion, the author's rights shouldn't depend on something as technical
as this.

Now, what is "a work made on special order or commission" I This,
Barbara, is, the third point on which I would disagree with you. A
contract for the publication of a book provides ordinarily for an ad-
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vanoe againA, royalties or, an socount of royatie%,udrd for the ,pay.
ment of royaltiesw ,That, contract can be signed before the book is
written, or after it is written, or while it is being, written.

Under the definition that you havy placed in the iht, it is perfectly
possible for the same author writing a book-"a novel, a history,. a
textbook -or any other type of work-4-for the same consideration* or
the same compenstion, and with the same degree of independence in
the creativity At his work, to be, considered as having written.it "on
special, order or commiss i "nif the contract was signed before the
work was written. The same contract signed after the work was
written would; nt be considered to make it a work;!'on special order
orcommiSSon.',, , ..

Mawy independent creative works are written by authors who say
to a publisher, "-tam about to write a novel. Would you like to pub-
lish itt" Or a publisher may says "I'd like to publish your next novel.
Will you publish with met" And the author signs a contract before
the work is written. That is not a work "on special order or commis-
sion" in any logical sense of the word as it relates to reversion or the
duration of copyright.

The work is the independent creation of the author whether tile
publisher says "Why don't you write a novel about the Viet Nam con-
flict!" or "Why don't you write a history I" or "Why don't you write a
textbook about science I" Whether he says it to the author and offers
him a contract before the work is written or after the work is written,
the author's rights should be protected, both as to the term of copy-
right and as to duration. And this definition, which you have put into
the act, would convert many independent creative works into "works
made for hire," because authors cannot resist the pressure of a pub-
lisher who says, "I want you to sign that clause." They don't resist
the pressure of the publisher today when he sa, "I want you to give
me the copyright for the original term and for the renewal term."
The tie-in assignment of a renewal copyright is the way in which
the renewal clause of the Copyright Act, which was written by Con-
gress to protect authors against this very economic pressure, has been
defeated. •.-

WAss•ulox. I would like to address myself to subsection -(c)
of section 14. I would like to point out that I take the law to be that
if a transfer is made, absent limitations, there is a transfer of all
rights, and it seems to me highly undesirable to single out publishers
of collective works and to treat them differently. Now there may be
occasions when the author should be considered the darling of the law,
as he is in many of these provisions, but in this particular context it
seems to me undesirable to treat the relationship between the author
on the one hand and the publisher of a collective work on the other
as facing each other in a different context.
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I think tht you hmv dokthat by providing hs a-deviation from

what I take to be the law; today. You d& thA, by providing that, in
the absence of an expre transfer, then ate~very limited rights granted
to the publisher of c collective work--the publisher of a magazine or
a periodical. I think it is undesirable tw require an express transfer,
not ohly because it runs counter to existing law,- but because it runs
counter to settled practice 'n the magazine and periodical publishing
field. Therefore I, would suggest that the, requirement that there be
an express transfer be omitted from subsection (c) of section 14.

The other point that I would like to address myself to is just a rela-
tively minor ones If this second sentence of section 14(c) is to remain,
it, seems to nme that there should be Uome clarification as to what is
meant by the phrase "and any revisions of it" in connection with the
reproducing and distributing of a contribution as a part of a particular
collective work. Treating it in the terms of this sentence, I'm not at
all sure that the draftsmen intended to limit, in the absence of an
express transfer, the publication on the part of the publisher to a
particular issue of a particular periodical, thereby eliminating the rela-
tively simple and generally accepted right of republication in the same
periodical.

LINDEN. So that Mhr. Rosenfield would understand why I speak.on
behalf of encyclopedias and reference works as well as textbook pub-
lishers, I'd like to explain the name "American Textbook Publishers
Institute." The American Textbook Publishers Institute encom-
passes the publishers of encyclopedias, reference works, scholastic mag-
azines, maps, charts, graphs, and so forth. As a matter of fact, in
dollars-and-cents volume they represent eighty percent of the entire
reference and technical field-in dollars, eight hundred million out of
a billion last year. And, Mr. Rosenfield, the offer of a meeting still
stands.

With respect to Irwin Karp's comments on employment for hire
(both the definition and section 14(b)) the encyclopedias, the refer-
ence works, the maps, the technical works--which operate and function
and are created as composite works where the publisher participates
creatively and orders and commissions segments, all of which are
collated into the final work-are works made almost exclusively on
special order or commission.

No publisher that I know of has a staff, for instance, of seven thou-
sand top specialists in'various fields of science, industry, philosophy,
literature; and so forth, able to compile a first rate encyclopedia such
as the kinds that are on the market today in the United States. No
map publisher that I know of has a staff of top cartographers, artists,
and art consultants to utilize in the making of the kinds of maps and
varieties of maps that are available to the public for educational and
all other purposes in the United State today.
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ment-for.hire situation, @Ad would restit in negotiaos for reversion
with respect to anywhere from five to seven to eight to ten thousand
individual contributors to. the, kinds of composite works and collective
works to which I mo4e reference. I submit that it would not be feasi-
ble for those works to be p published under the kind of system of, rever.
sion which, under what Irwin Karp advocates, would iqalude special
order or commission.

May I plint out further that the definition, which includes special
order or commission if the parties so agree, does not preclude-and I
believe is intended to include--the evidentiary facts that the work was
actually made on special order or commission of the publisher and
that it is not a subterfuge.. These words are being used in the statute,
I believe, as words of art, and not as absolute terms for purposes of
the definition.

Rossmw . Mr. Kaminstein, with reference first to Mrs. Linden's
comment, may I say that, prior to the discussion on this floor yesterday
which involved Mrs. Linden's comments and mine, Doctor Wigren,
who is head of the Ad Hoc Committee, had advised Mr. Deighton, one
of the leading publishers and the head of the publishers group, of our
intention to establish a task force to meet with them, and to sit down
and discuss the matter with them. Lest Mrs. Linden feel that we are
not on talking terms, quite the contrary is true. We wish to talk, and
we had expressed this desire before this exchange. We would be
delighted to talk with them, as we already have, and with any other
group. But I want to make it perfectly clear that we don't propose
in our talks to give up the principles that we indicated, and that was
the purpose of my discussion. [Laughter] As to the question of
clearances, we would be delighted to have any clearance system that
is effective, but it is not a substitute, as I indicated in my remarks, nor
would it be acceptable in lieu of statutory protection.

Secondly, with respect to Mr. Karp's comments, I hope this won't
embarra him, but I am delighted to amsociate myself with his remarks
in connection with the definition of "for hire" which appears... [in
section 54), and in particular connection with the language "a work
prepared on special order or commission." I agree with him tha this
will become a pro fcnmn provision of a contract and not represent the
truthfulness of the actual ftst and I agree with him that this would
in effect deprive teachers as well as other authors of rights under the
copyright law to which they ought to be entitled. Irwin, I hope it
doesn't embarrass you to have my support.

KAMwsTziN. I think he can suffer through it. (Laughter]
Mxons. With reference to Mr. Karp's comments on the "works for

hire" definition, a definition of this kind is absolutely necessary, we
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think, in the book publishing industry. I do not see the great chance
of abuse about which Mr. Karp talks, because it has to be a work actu-
idly prepared on special order or commission, as the definition says.
The editions could not be published without the author's consent, and
Mr. Karp's proposal would absolutely destroy the present way of do.
ing business. So we say that this is absolutely fundamental.

KEW.MAN. So far as special orders and commissions are concerned,
I don't agree with Horace Manges that the statute provides that the
definition applies only if the work was actually made by reason of
special order or commission. It doesn't. Any little gesture of the right
sort can bring a contract within the sCope of this definition, and the
proper wording-or the improper wording-in a contract, can make it
a "work for hire."

Now I think that, by belaboring the words in the statute, Horace and
Biella are not belaboring their problem-and they have a problem with
respect to encyclopedias and compilations and such like works. They
have to keep them for a very long time. The statute can, in one form
or another, provide that there shall be no reversion for certain works,
or that certain special categories of works will be given special treat-
ment. It. may solve their problem to leave the "commission and special
order" wording in the statute, but it will also hurt many other people.

Their problem should be solved on its own terms. The "work for
hike" problem should be solved on its own terms. I think the "special
order or commission" wording as it stands now is highly dangerous,
highly destructive, and would permit many, many abuses. But the
problem can be solved.

McCoNNON. I would like to obsere that, if there are any special
problems in certain industries respecting works made for hire, I think
it's better that their problems be dealt with specially somewhere else
in the statute as in the case of the record industry, rather than in the
section involving a definition. I think that the definition should not
be warped to solve the problem of a particular industry.

I have a question with respect to the term "special order or commis.
sion." Is that intended to include work done on any other basis than
employment?

KAm•Ns•TmEi. Do you have a particular case in mind?
McCoNNON. Under the definition of a "work made for hire," is that

intended to include any basis other than employment ?
KAMINMsIN. Yes.
McCoNNoN. I suggest, then, that the statute say that it includes a

work prepared by one party for another on any other basis, if the
parties first expressly agree in writing that it shall be considered a
'work made for hire."

ScHIFFE. I would just like to comment briefly on the "joint work"
provision. Coupled with the definition it would appear that the inten.
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tion is to preserve the existing law. The existing law is in a stlbstantial
state of confusion, having many unsettled questions.

One series of problems involves the situation of determining the in-
tention and the right to treat separate contributions as a "joint work."
In that respect, I wonder whether the definition, by simply stating that
this is left to the intention of the authors, is sufficient protection for the
authors in light of the cases indicating that such an inten :ion may be
spelled out from contracts that they separately make with it publisher.

The other problem is one in which I believe our bill should follow the
recent foreign enactments, which rather carefully spell out the rela-
tionship between the co-owners and their respective rights against
each other. Our law is not sufficiently clear to leave this simply in the
phrase "co-owners." We should have a statutory provision with r6-
spect to obligations of cross-accounting and matters of that kind.

KAMNsnrN. Well, as you know, there was considerable dispute
about which way that sort of provision should be written.

Pmwa. There is obviously no provision of this proposed act of more
importance to magazine writers and magazine photographers than sec-
tion 14. Generally speaking, I think the Copyright Office has done an
excellent job in setting forth what the law should be and, at the risk
of disagreeing with Mr. Wasserstrom, also of what I think the law is.
Ar. Wasserstrom referred to the law and settled practice today in
terms of the ownership of all rights in a contribution to a collective
work being acquired by the owner of the collective work. I will subse-
quently discuss the basis for that statement. In any event, this provi-
sion, which would continue the ownership of separate contributions
to a joint work in the hands of each separate contributor, seems to me
to reflect not only existing law but also the existing practice of all of
the organized groups in the magazine industry and the newspaper
industry.

I have but one question with reference to the wording, and that is
with respect to the wording at the end of subsection (c): ... . and
any revisions of it." If that means "any revisions of the collective
work" in terms of changing the contributions, or their order, or includ-
ing different contributions, obviously the magazine writers and pho.
tographers would not object. But there is an implication, or at least
an ambiguity, that somehow the owner of the collective work has a
right to make revisions in the contributions to the collective work.
This is not and should not be the law, and consequently I suggest that
the wording at the end of subsection (c) be changed or eliminated to
make that absolutely clear.

As far as collective works are concerned, it seems to me that Mr.
Karp is quite right in the statements which he made on behalf of au-
thors. In particular, I should like to point out that, where lump sums

152



1964 REVISION BILL

are paid, there is a tendency to regard the transaction as an employ-
ment for hire although it may not be. It is in that situation particu-
larly that greater definition and clarification are called for, and it is
in that situation particularly that reversion is called for, because there
is no continuing payment.

KAYE. Section 18 applies the penalties for failure to record, I think,
to an impracticably broad spectrum of conveyances. Under the defi-
nition there would have to be a recordation of a transfer of any ex-
clusive right, whether or not limited in time or place of effect. All of
the motion picture contracts which give a week's exclusivity, all of the
assignments of performing rights-these hundreds and hundreds of
thousands of conveyances-would suffer a penalty if not recorded. It
is not practicable to record them, and I would suggest that considera-
tion be made to reducing the onerousness of the provision.

KAXIssmNsT. I t'irn now to one of the key provisions in the law, the
section on reversion, and call on Mr. Goldman to introduce it.

GOLDMAN. Section 16 is the section dealing with reversion. There
have been some controversies about it, and not everybody is in accord
on it. It is based to a large extent on proposals that were discussed
from time to time in the past, and is an attempt to write out a formula
which is pretty close to what had been discussed as a possible solution
in the past. I think it's worth trying to explain how we intended this
to operate, because there have been two or three questions raised as to
the meaningof some of the provisions of section 16.

I call to your attention first that, in the opening clause, "works made
for hire" are excluded from the operation of the reversion provision.
I also call to your attention that, under the opening clause, reversion is
available only with respect to a transfer made by the author after Jan-
unry 1,1967. In short, this would have no effect on contracts existing
before the new law becomes effective; it would relate only to transfers
made thereafter by the author.

Now the way this was intended to operate is this: the author if he
is alive-or if the author is not alive, then the author's legatees or heirs
or personal representatives as the case may be--would have the privi-
lege of serving notice on the transferee, at any time during the 85 years
from the time the transfer was executed, that he wanted to cancel that
transfer. The termination, however, could not be made effective until
at least 35 years had expired from the date of the transfer and until
at least two years had expired from the time that the notice was served.
The notice could be served at any time, but the transfer could not be
effective until at least two years after the notice was served and until at
least 35 years after the transfer had been executed.

The author if living, or his successor if the author is not living,
could not transfer those same rights to anyone other than the holder of
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the rights under the initial transfer, during the 35 year period. How-
ever, he could at any time make a new deal with the original transferee
or his successor. This means that the only person to whom the author
or his successor could assign, during the 35 years, rights with respect
to the period following the 35 years, would be the original transferee.
Any deal he purported to make with anybody else, if made during the
first 35 years with respect to the succeeding period, would not be valid.
The original parties would have to negotiate for new terms before the
close of the 35 years, and no deal could be made by the author with
anybody else during the 35 years.

I believe that I've answered all of the questions that have been raised.
To make it clear that I've answered one, the expiration could be made
effective at the close of the 35 years if notice were given at least two
years in advance of that time.

WATTzENBRO. I am fully in accord with the many previous argu-
ments in favor of deleting the reversion provision. There have been
really only two arguments for retention: one by Mr. Kellman and one
by Mr. Karp. Among their arguments is a plea that without reversion
the author would be in a poor bargaining position. I presume they
speak of authors who are members of their clients.

Well, what are the facts? Mr. Kellman's client, the American Guild
of Authors and Composers, which has been in existence since 1932,
negotiated a Uniform Popular Songwriters Contract with the pub-
lishers in 1939, which granted to publishers the first term of copyright
in the United Sttles and the full term of copyright abroad. Although
the publishers had sought the renewal copyright also, the A.G.A.C.
was able to deny this right.

In 1947 a revised contract was negotiated, and in this the A.G.A.C.
was able to improve its position. The term was cut down to 28 years,
from publication or first copyright throughout the world. Thus, even
though most foreign copyright laws grant copyright for the life of the
author plus fifty years without a reversion, A.G.A.C. was able to nego-
tiate its own reversion after 28 years. By the way, both of these con-
tracts are four pages long. I have no doubt that, if the new law
contains no reversion, A.G.A.C. wrln be able to negotiate a reasonable
reversion when next it seeks revision of its contract.

Now Mr. Karp's client, the Authors League, has a Dramatists Guild
which for over forty years, I believe, has maintained with stage pro-
ducers a Minimum Basic Agreement. The duration of this agreement
has never relied on copyright. As a matter of fact, the author retains
his copyright and grants only a lease of stage performing rights for a
limited period. Whether or not there is a reversion clause, I am sure
the minimum agreement will not be affected.

As to authors' and composers' agreements with ASCAP, again there
is no reliance on or transfer of copyright to establish a term. The
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grant is for a limited period. I believe the current contract expires on
December 31, 1965. In addition, the Consent Decree gives the author
and composer the right to withdraw. I anm .ot completely familiar
with the BMI situation, but I imagine it's somewhat like ASCAP.
Thus, we see, there is not nearly as much need for reversion as the
advocates of reversion would have us believe.

KuP. Mr. Kaminstein, I would like to make this request at the out-
set. I can talk for two minutes or ten minutes on reversion, depending
on whether we're going to argue the merits. If anyone proposes, or if
the representatives of those interests which oppose reversion intend,
to debate in full the basis for reversion on the merits, I would insist,
to the extent I am able to insist here, on the privilege of answering
that argument. If we are not going to repeat the deliberate and ex-
tended proposals and arguments and points that we heve made, and
which are fully set forth in the records of previous Panel meetings, I
can keep my remarks to two minutes or less.

KA•INSTEN. I think you know my preference. [Laughter] I
would urge you to keep it to two minutes. If anyone takes ten minutes,
we will give you additional time.

KARP. I am not interested in equal time. I am interested in answer-
ing the other phase of the argument if it's going to be made.

KA31NS'TEIN. I would urge everyone concerned to take into account
that these basic arguments have been presented to us at length, and
that presenting them again here would take not only the morning but
the entire day. I would urge you to keep your remarks brief.

KARP. As to Mr. Wattenberg's statement, which I think is one that
presents considerations that we should be aware of, the law is being
written not to protect the members of Mr. Kellman's organization or
the members of the Dramatists Guild. On the contrary, the fact that
the Dramatists Guild has negotiated this contract is the exception
which proves the very hard, firm, fast rule that applies in every other
area of publishing, in which thousands and thousands of authors are
involved.

The Dramatists Guild represents the very few professional play-
wrights in the United States whose work is presented on Broadway
and who are able to take care of themselves. The thousands and
thousands of professional authors of books and of music in the United
States cannot and have never been able to protect themselves ade-
quately in making a grant of rights for a reasonably limited period
of time. I have heard (or read, I should say, because it is in writing)
a statement by the vice-president of one of the major publishing firms
in the United States in which he said, "I have never in my entire pub-
lishing experience accepted a grant of rights to publish a book for
only one term of copyright. I hope I never have to. I know of no
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other publisher who has ever accepted a grant of only a single term.
We all accept grants only of the original and renewal terms."

Now this is true of contracts made with highly successful profes-
sional authors, and with the second rank of competent but not as
spectacularly successful popular authors, authors who number hnm-
dreds and thousands. And this is true of the many more thousands
of authors who are quasi-professional-the teachers, the university
professors, the rank and file--who have absolutely no power to bargain
any contract for the publication of their work for a grant of only a
single term of copyright, which type of grant was the grant envisioned
when Congress wrote the renewal clause. I cannot speak for music
writers; I think Mr. Kellman can do that much more effectively than
I. But I understand that there are many, many hundreds or thou-
sands of writers of popular music who do not belong to his organiza-
tion and who do not sign that type of contract.

Now, as for my comment on the clause itself, I think that the Copy-
right Office has tried to work out a compromise of a very difficult and
bitter problem. I would have preferred that the term of reversion
be less than 35 years, because I think it exceeds the normal period and
the reasonable period that is required. I would feel that 35 years
would be a compromise that could be accepted if the clause were truly
protective. I should hesitate to do this, because in this type of bar-
gaining it has been my bitter experience that the first man who says
"I'll accept this" finds that that's the starting point and not the finish-
ing point. But we have to make progress.

I would say that, if this clause were truly an effective reversion
clause, 35 years-while I believe it overly long-is acceptable. How-
ever, the clause is not effective for the very reason I pointed to before:
because the definition of "work on special order or commission" in-
cluded in the work-for-hire definition, coupled with the economic
facts of life that authors would sign contracts stating that they agree
that the work be deemed a "work for hire," would deny them the pro.
tection of the reversion clause. They would sign that type of contract,
just as today they are compelled-I repeat, compelled-by their in-
ferior bargaining position, when they bargain as individuals vi4-d-vi8
a publisher or other business entity, to assign both terms of copyright,
to tie in an assignment of the renewal with an assignment of the orig-
inal copyright.

MANoGs. That was one of the longest two-minute speeches I ever
heard, but I will try to be brief anyway. From the point of view of
book publishers, while section 16 as now written is a decided improve-
ment over what it was in thedraft, it is still intolerable. The present
bill sets forth this reversion, to which the book publishers are definitely
opposed. The American Book Publishers Council and the American
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Textbook Publishers Institute filed a statement with the Register
dated June 12th of this year, and in that they expressed their unequiv-
ocal opposition to any form of reversion and asked that, as under the
British copyright law, there be no reversion.

The usual out-of-print clause in the author-publishing contract in
the book industry is one definite source of protection to the author
where the publisher is not continuing to publish and therefore the
author is not getting any further revenue. He can get his entire work
and copyright back again.

The bill claims to give a 85-year period. In fact there would usually
be no such 35-year period, because it has a trick gimmick in that the
period dates from the execution of the transfer. Very frequently in
the book industry, at the time of the transfer (which would be the
book publishing contract), there is no book written. It takes from
several months up to thirteen years, in the case of certain reference
books, to complete the work, so the so-called 35-year term is diminished
by that period.

Mr. Karp in his talk referred to works for hire. I just want to say
that, under his conception of works on special commission, he would
even prevent an organization like a bar association from being the
owner of the copyright under a transaction whereby it seeks out. a
historian to write a history of the association. The source material
would be supplied to the person who would write the book and that
person would be willing to do it on a special order and commission
basis, and would not expect to get the copyright.

I could go on continuously, but I am not going to.
KAmitsTEIN. I hoped you wouldn't, because I've clocked both you

and Mr. Karp at exactly the same time. [LAughter]
K=MAN. I must say that I am quite fascinated by Mr. Watten.

berg's statement that, even if there is no reversion, he is sure-he
has no doubt-that A.G.A.C. in its next negotiations can get a limited
term. I am fascinated because Mr. Wattenberg will no doubt be
one of the negotiators, and his statement has just been recorded.
[Laughter]

Now any form contract-whether it's our contract, whetiler it's
the Dramatists Guild contract, whether it's any other contract-is ir-
relevant to whether there should be a reversion. If there is no
limited period in the statute, any organization in negotiating this
contract will definitely have a harder time. One of the reasons you
have been able to get limited periods in form contracts is because,
lurking in the background, there is this statutory reversion.

Now, with respect to bargaining power, there was a time when I
was a counsel for one of the large talent agencies. I observed the
bargaining power you have when a motion picture company is making
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an offer for a property and the seller is full of his anxieties and full
of his poverty and full of his desire to make a sale. I know this
bargaining power; it is virtually non-existent. When you have bar-
gaining power with such an organization as a motion picture company,
then you can get a limited term: a term of fifteen years, or something
like that. When they have to give it, they will-and gladly. It
doesn't happen very often.

A basic reason for the idea of a reversion is that in many cases,
when an author has written a work of any kind, he has an uncertain
quantity. Neither he nor the buyer know what will transpire. The
fair way to deal with this is to give the buyer a reasonable opportunity
to make his profit and to pay back his costs on his work. At that
time we know the value of it. He will know what he has; he will
know what he has earned. And he will have paid his cost and made
his profit. If he hasn't, then he has been unfortunate or has mis-
judged.

Either way-whether the writer has misjudged in selling his prop-
city too low, or whether the buyer has misjudged in buying his prop-
erty-a termination, taking place at a certain time, places the mat-
ter in a different perspective. The seller can make another deal, the
buyer can possibly make another deal, but I don't know of any
organization or any business person who would buy a property know-
ing or believing that in all likelihood he will not make his profit and
pay back his costs within a certain period of time. He just won't
do it.

I don't accept the idea that you need a property in perpetuity to
do this. Yes you may, but you don't buy it on that basis. Anything
that you get over a certain time is gravy. Those particular situations
which call for a longer period-derivative works of a certain type,
perhaps compilations, encyclopedias-are special problems, and I
think should be dealt with out of the context of a general term.

So far as the period of time is concerned, I agree with Mr. Karp,
and for the reasons lie has stated, that 35 years is a fair term.

Now there is just one more thing I should like to say. I don't
agree with Irwin or whoever it was who said that there are hundreds
of thousands of writers who are not members of A.G.A.C. There
aren't hundreds of thousands of writers. There are some who are not
members, and unfortunately it is among those non-members where
the abuse of employment-for-hire is taking place and is increasing.

DuinN. Because of what has been said, at the risk of being deliber-
ately repetitious, I'd like to make this statement.

First of all, nothing has been said here today about the fact that
the author now has a term of protection of fifty years after death,
as proposed in this new bill. Now that is rather important, because
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I want to call your attention to the fact that those of us who oppose
reversion made the statement that we were in favor of an extension
of the term of protection for the author upon condition that there
be no reversion.

If an author cannot make an effective assignment of his renewal, It may
be worthless to him when he Is most In need. Nobody would pay an author
for something he cannot sell. We cannot draw a principle of law from the
familiar stories of garret-poverty of some men of literary genius. Even If
we could do so, we cannot say that such men would regard with favor a
rule of law preventing them from realizing on their assets when they are
most in need of funds. Nor can we be unmindful of the fact that authors
have themselves devised means of safeguarding their interests. We do not
have such assured knowledge about authorship or the psychology of
gifted writers and composers, as to justify us In importing into Congres-
sional legislation a denial to authors of the freedom to dispose of their
property possessed by others. While authors may have habits making for
intermittent want, they may have no less a spirit of independence which
would resent treatment of them as wards under guardianship of the law.

I would like to, although cannot, take claim of authorship in that
statement. That, ladies and gentlemen, is the language of Mr. Justice
Frankfurter speaking for the Supreme Court of the United States in
Witmark v. Fisher.

Horace Manges made a statement about the British copyright law.
All of us are businessmen and women; why don't we rely upon the
experience of others? All of the English speaking countries in the
great Commonwealth have had a provision limiting assignments for
the purpose-as we announced-of protecting authors from improvi-
dent transfers and providing for their families. That provision was
found in the British Act of 1911, and after 45 years was repealed be.
cause it was found to be worthless and ineffectual. And every one of
the countries of the British Commonwealth of Nations that has en-
acted new legislation or has provided for pending legislation has spe-
cifically deleted that provision in their new acts because they have
found it to be ineffectual and worthless. It doesn't benefit the author,
it doesn't benefit his family, and it doesn't take care of his needs. I
suggest we draw upon the experience of others and not go backwards.

DIAMo•ND. I would like to take just one minute to make a point which
I think ought to be in the record of these proceedings, and I assure you
that what I am about to say has nothing whatever to do with any spe-
cial interest I may happen to represent. I suspect there are others
here and elsewhere who are interested in this subject and who feel
the same way I do about this problem that we have been discussing.

When I heard that the Copyright Office was drafting a bill based
upon the so-called single system of copyright with a term of life-plus-
fifty years I was delighted because to me that implied that the whole
series of problems that we have had about renewal provisions would
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evaporate. We now find that we have a new word, "reversion," in-
stead of renewal, and the problems, if anything, would be multiplied
rather than diminished.

EvAns. Mr. Chairman, it's very difficult to say anything good about
section 16. I think at best it's an extreme case of misguided paternal-
ism; at worst it's a reflection of the philosophy which someone in pub.
lie life has, in another context, called "no win."

Let me say what I mean by that. If a television producer wants to
make a series of programs based on a novel, he goes to the author and
he tries to make an agreement with him. But of course he doesn't go
to the author; he deals with the author's retinue: the author's lawyer,
the author's agent, the author's agent's lawyer, the author's business
manager, the author's tax man. When he makes an agreement, the
producer ordinarly agrees to pay some money down and to give the
author a share of the royalties.

Now suppose he makes this series for one year. That costs him about
two million dollars. If the series is a flop, the producer certainly has
not won anything. But suppose the series is successful and it goes on,
as some television series have, for ten years. Now we have an invest-
ment of twenty million dollars.

But those series aren't produced immediately after the agreement
is made with the author in every case. At the Columbia Broadcasting
System in two instances we've waited over five years before we could
find the right combination of people to do the job, and I know in the
motion picture industry they've sometimes waited ten or fifteen years
before they began production. So, after ten years and a twenty million
dollar investment, some day the producer gets a call from someone in
thi author's retinue who says, "You know, in two years your rights are
going to run out. We're going to shut off your water unless you make
a new arrangement with us, and by and by we'll tell you how much
we're going to let you keep of the money you've made."

This has been called "gravy" by one of the speakers here. I don't
see anything wrong with the producer keeping all the gravy he can
get if lie's made an investment. That's the American free enterprise
system. And it doesn't seem to me that we need to adopt something
which may work perfectly well for other copyright systems that our
socialistic friends on the continent of Europe and elsewhere find so
satisfactory. Thank you, Mr. Chairman.

P-Tswo2N. I don't intend to add to the statement of arguments for
and against reversion. I think they have been adequately stated for
the record. I think the record is complete. It contains these points
and, of course, can always be supplemented if necessary.

I just want to ask one question at this time: whether there could be
an inadvertence in language in section 16, where it says "otherwise than
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by will." I don't suppose it would be the intention that, if an author
left his right of reversion to his widow--left his copyright specifically
to his widow by his will-that it would be intended that she wouldn't
have the rights afterwards. I raise the question for the record so that
that language can be studied.

PUJE1J. I also will not repeat the interminable arguments that we
have had on reversion, but I think we tend in these discussions to forget
a few factors I would like to mention.

Mr. Dubin referred to the experience of other countries. I am not
anywhere near as great a copyright scholar as he is, but I believe that
in most of those other countries there is some kind of a moral right of
authors. We don't have any such moral right in this country, and this
draft of the act does not give the author such a moral right. Nor,
indeed, am I asking for one at this time. I would merely like to point
out that, in countries where there is no reversion, there may be other
rights in authors which tend to make up, at least in part, for the lack
of reversion.

In the second place, the present draft attempts to continue a 8tatU8
quo. The speakers against the draft sound as if the authors were
somehow trying to get something which they did not already have.
The fact is, of course, that if they are not alive at the time the copyright
comes up for renewal, the rights have realistically reverted i.e., a new
deal has to be made by the user. To the extent there is a single term
with no reversion under the present proposal, then that limited protec-
tion will no longer be available.

I think perhaps a word should be said about the public interest,
which tends to be obscured in many of these discussions. I am aware
of the fact that broadcasting companies and motion picture companies
sometimes spend millions of dollars and many years on properties, but
I am also aware of the fact that often they don't produce the prop-
erties at all. It seems to me that it is to the interest of those of its
who want a wide dissemination of works not io have properties put on
ice for a permanent period, regardless of what happens in terms of the
subsequent development of the author or the subsequent development
of the country.

I do not feel qualified to state whether the provision contained in
the draft is the only solution of this problem. But I do feel that some
solution must be found which will recognize that authors have some
sort of continuing right in their works. And, at least in those situ-
ations where they do not share in the exploitation of those rights at
all, some method should be found to make it possible for them to par-
ticipate, both for their sake and for the sake of the public.

SoaRmAn. One of the reasons that I felt favorable towards life-
and-fifty-years was the fact that there would be no renewal period.
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Now we find, of course, that there is going to be a reversion, and we're
going to find ourselves in the same legal morass as we were before,
of determining what the rights are at the end of 35 years.

I am inclined to believe that authors are well protected. The very
eminent counsel that we have here today are well aware of contractual
obligations and, if there is any property of merit, they can negotiate
these by contract. I also call your attention to the fact that there has
been, growing up with the law, a doctrine of "working the copyright,"
so that, if the copyright is not worked, the author has the right to go
in and claim his work.

I see no reason now for injecting into the law something which would
work exactly the same as the renewal right we had before.

XAMwINTJ. I will give a minute to any of the earlier speakers
or anyone else to wind up the discussions on section 16.

KARP. Mr. Kaminstein, I am really speaking again in defense of
your work. The point has been made by two speakers that, where a
motion picture company or a television network invests millions of
dollars in preparing a derivative work-a motion picture series or a
motion picture based on an underlying novel or play--reversion would
work an unfair hardship. One of the essential points of this proposed
compromise provision is to prevent that, because under section 16 the
right of the television network or of the motion picture company to
continue to show and profit from and utilize that series or motion
picture would continue unaffected by reversion. Reversion would not
cut off the motion picture company's rights or the television network's
rights in their derivative work.

Under the present law, as Mrs. Pilpel has pointed out, we have a
28-year cutoff, and it has happened that, where an author has died
before the renewal period, his heirs have been able to obtain additional
compensation-and in some instances compensation that they were well
entitled to-for permitting the user to continue to show the derivative
work. In this sense, this new proposal is much to the benefit of the
user.

Secondly, I think that this provision recognizes the underlying
spirit of the copyright clause, which says that the exclusive right in
an author's work shall be secure to the author. The assignment,
which occurs at the beginning of the first term of copyright, of all
rights in perpetuity does not comply with the basic constitutional
mandate.

Rrmnm wo. The Constitution does say "exclusive." That word is
significant. When Mr. Karp suggests that the motion picture and
television companies may continue under the proposal to exploit their
derivative works, he somehow overlooks the fact that exclusivity in
so doing is a commercial advantage for which such companies pay
very considerable amounts of money. It. is the exclusivity which is
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important. Now it is true that the right to continue to exploit the
work non-exclusively is something more than had been originally pro-
posed, but it is small comfort indeed to own that right in competition
with somebody else in regard to the identical work.

M•isora. I think there is a great deal of wisdom in that short state-
ment that Mr. Diamond made. When life-plus-fifty years was
broached, we too thought that this was a solution to some of the ills.

Mrs. Pilpel states that the authors aren't trying to obtain any more
than they have now; but, when you look at the whole picture, they
are. In fact, they would be getting a great deal more. Instead of
28-plus-28 they would be getting life-plus-fifty for individual authors,
which would be a great deal more than they are getting now. It seems
to me that the publishers are much better off under the present law,
under which there is a possibility of getting 56 years in some cases,
and a minimum of 28 years, than under this present section 16.

KIELMAN. I had something in my notes which I didn't mention be-
fore, because I was trying to rush through with my little talk. I al-
ways fear that reproachful look I get from Kami when I want to talk
and I shouldn't be talking or I talk too long.

The bill has a provision to the effect that the author can grant in
advance to the same assignee -and only to the same assignee-rights
for the further period. I presume he can do this so that the assignee
may come out with a period up to seventy years on the basis of a 35-year
period. The picture companies have not mentioned this, but I can
assure you that, if the reversion provision goes through in its present
wording, they will know full well how to take advantage of this, and
the author will know full well how to make his fair deal with the
picture company.

There is a tremendous compulsion in 'hat. When an author has
sold his property-I say to a picture company but it could be anybody
else-at a certain time within the 35-year period, everyone knows the
value of that property. The assignee can deal with the author because
the assignee is the only one who can do so. The author is anxious not
to wait 35 years to extend it. He wants to get some money, he wants
to provide somewhat for his future well within that time.

The compulsion to make a deal, the persuasiveness of the buyer, and
the eagerness of the author, I think, will make this a tremendous ad-
vantage. It was so intended, and I think it should not be overlooked.
You haven't got a reversion in the absolute sense because there are per-
suasive features which will enable assignees who have used their work
well, and for whom there is a profit, to get a longer term.

SCHIULMAN. Mr. Register, first I want to congratulate all the speak-
ers who have spoken. This is one of the most difficult subjects in the
entire bill, and I think that the reasonableness of their speeches in an
area where emotion can enter is a good omen for a sound solution.
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As you know, in Committee 304 we have had a special committee
studying this problem. I hope to continue with that study. I antici-
pate having the special committee continue with its work, and I hope
that the spirit which has been displayed here today will result in an
adequate solution, not only of the problem itself, but of some of the
drafting difficulties. Thank you.

LINDIN. I will not go into the philosophy behind a limitation of the
freedom of contract, nor do I necessarily concur with Irwin Karp's
assumption that writers cannot read. I will address myself to two
clauses of section 16 as drafted.

With respect to section 16(a) (1), I submit that the period of "35
years from date of its execution" puts a ceiling of 35 years from the
date of execution of a contract on the limitation of the right to trans-
fer. There is not a 35-year minimum term for the exploitation or the
use of a transferred property. I suggest that some clarification in
that regard ought to be made.

With respect to section 16(b) (2) (B), if I understood Mr. Goldman
correctly the intention there is that, with respect to the original trans-
feree, the author may grant an additional 35-yea:r term prior to the
expiration of the initial term. However, that is not to say that the
additional 35-year term would start running from the date of expira-
tion of the first 35-year term. If that were so, it would be a much
simpler setup.

GOwMiAN. May I clarify this? The intention was that any new
contract made would run for 85 years from the date of the new con-
tract before it could be terminated, but there could be no contract made
that would run for more than 85 years from the date of its execution
before the author could exercise this right.

Let me say one other thing which may be responsive to your first
point. In our preliminary draft we had provided in Alternative A
that termination was automatic at the end of a certain period of time.
There is nothing automatic about the termination here. This is a
privilege that the author must exercise, if he wishes to terminate, by
taking an affirmative step of serving notice. The publisher, then, is
guaranteed a minimum of 35 years before any notice can becomeeffective.

LIND•N. May I say this? I have had experience with authors' rep-
resentatives, and I am an author's lawyer in many instances. I would
respond to sgetion 16(a) (1) by participating in the execution of the
transfer and having a secretary in my office automatically file, on be-
half of the author, a notice of termination the following day. We
would avoid the need of a tickler system. What we are actually say-
ing, Mr. Goldman, is that the termination would in almost all instances
be 35 years.
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With respect to your reference to my last point about no contract be-
ing for a period longer than 35 years, may I illustrate what this
means? An author enters into a contract with a publisher for a 35-
year term. The next year he comes back to the publisher and says,
"All right, I'll give you another 35 years." What is he giving the pub-
lisher? One additional year.

I was in favor of life-plus-fifty as a simple sytein of Copyright pro-
tection. I thought that would serve the authors, the users, and the
public at large rather well. But what you are suggesting is a system
under which we would have the complicated problem of who owns
what at the end of 35 years. You haven't even limited the reversion-
ary rights to protection of the widow, widower, or children. No, you
include next of kin, administrators, and various other collateral rela-
tives who would take. This, of course, is a further complication. In
addition, you're now suggesting that every user who enters into a con-
tract have a staff available to negotiate year by year, or month by
month, or day by day, an additional term up to another 35-year period.
I submit that this is neither practical, advisable, nor in the spirit of
the law as drafted by your Office.

KAMINSTEIN. I would like to say something about the spirit in which
the bill was drafted, and the future of the law, at the end of the after-
noon session. I will take one further speaker on section 16.

Pitx.. Once again I am a little startled at some of the things that
have been said here. For example, Mrs. Pilpel, I know for a fact, is
a far better lawyer than she sounded here in terms of protection of
authors' rights. She's never drafted a contract for an author that
didn't say that, if the work isn't published within a given period of
time, it goes back to the author. She's never approved a contract for
any of her clients which didn't say that, if a book goes out of print,
the author gets the right to get it back.

This whole conversation reminds me a little of a Woody Allen story.
le said that he was going to a reunion of his group therapy class,
and he was particularly anxious to see what happened to one couple
in that group therapy class who fell in love and got married, because
the guy was pscyhotic and the girl was schizoid, and they didn't know
how to raise the kids. [Laughter]

I think that is, in effect, what this draft has done. Obviously sec-
tion 16 is a compromise. It's a compromise that is going to make nio-
body happy. I would urge that if anything be done to the present
law, if we adopt a term of a life in being and 50 years and if we
cannot accept the fact that there should not be a reversion-if we
are all subject or if the Congress is subject to enough pressure so that
whole reversion concept is preserved--for God's sake let's preserve
the reversion concept as we have it instead of building a whole new

1904 REVISION BILL



COPYRIGHT LAW REVISION

body of problems and questions. Realistically, the only people who
are going to benefit from the law as it's set forth in section 16 are
in this group, who are in private practice and who are going to make
a lot of money out of it.

KAXiNSTEIN. Section 19 deals with pre-emption, and Miss Ringer
will speak to that.

RINGER. Section 19, of course, is a key provision in the statute,
since it is intended to pre-empt and abolish any State common law or
statutory rights that are equivalent to copyright protection and that
extend to works that come within the scope of the copyright law. The
point has been made--for example, by Mr. Whicher in his superb
article on the Donaldson case-that if Congress is going to take this
rather large step, it has got to do so very clearly and explicitly. It
must leave no misunderstanding about what it intends to do, or else
there will be fuzzy borderline areas to plague people for literally
centuries to come.

Our preliminary draft was criticized at a Panel meeting about a
year ago in Chicago as being overdmfted: as being overly precise
and too explicit. However, I think the wisdom of its approach was
confirmed rather dramatically by the Supreme Court decisions in the
Comrnpo and Stiffel cases, which, of course, were decided several
months after section 19 was originally drafted. Whether one agrees
with those decisions or not, I think that they make it rather hard to
argue that section 19 in its original form was based on a misconception
of the law. And when, in the redrafting process, we came to look at
section 19 in the light of these cases-which of course are absolutely
landmark cases-I think we felt that the earlier draft stood up fairly
well. We have made some changes in it in response to suggestions,
and I think that there have been some clarifications and improvements.

One change does deserve special note; it was mentioned, incidentally,
at the Committee 304 meetings earlier in the week. As originally
drafted, section 19(b) said: "Nothing in this title shall annul or limit
any rights or remedies under the law of any State: (1) with respect
to material for which copyright protection is not available under
sections I and 2." It was suggested to us that, although the Stiffel
case impliedly preserves rights in unpublished writings that are not
subject to copyright protection, the decision probably cuts off rights
in published works that are "writings" under the Constitution but are
not covered by the statute. Thus, to avoid any implication that this
statute is preserving common law copyrights in published material
that might be considered "writings" but that do not come within this
statute, we added the word "unpublished" in section 19(b) (1). And,
lest anybody misunderstand what I am talking about, I think an ex-
ample of this is typography, which is an area that I don't think is
covered under this statute but might well be covered under a future
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statute. Industrial designs is another example, and there are several
others.

A question was also raised as to whether it is sufficiently clear un-
der section 19 that all rights arising under the Federal copyright
law would come within the exclusive jurisdiction of the Federal courts
under this provision. Of course this enlarges the jurisdiction of the
Federal courts, since we are bringing in all material now covered by
common law copyright, but reading section 19 in conjunction with
the Federal Judicial Code, I believe the answer is yes.

KAMINsTIRN. I think it is also obvious in the case of this section
that we cannot definitely answer questions as to whether titles, char-
acters, and similar material will be covered here.

KAyp,. Now that we are bringing all works which are tangibly fixed
within the scope of statutory copyright, I think we should take notice
of the practice of a few States in burdening copyrights with their
own systems of registration. I think we should here provide that no
State can impose any conditions on the creation, the transfer, or the
enjoyment of copyright, and therefore prevent that duality of function.

SCIET•IMAN. My only comment is this. As a result of the Stiffel
case, there may be a possibility of enactment of a Federal law of unfair
competition along the lines of the Lindsay bill. Therefore shouldn't
we provide that: "Nothing in this title annuls or limits any rights or
remedies under the laws of any State or any other laws of the United
States." In other words, you dlont waant to get into the situation
where, because certain rights have received protection under a Federal
unfair competition law, the rights under the copyright law are to be
nullified.

BRs-NAHAN. I am John Bresnahan, representing the Printing In-
dustries of America and some six thousand commercial printers.
We're not necessarily quarreling with the language of section 19.
We're quarreling with its application in connection with what is copy-
rightable under the act.

Our specific problem lies in the area of original sketches, designs,
and dummies that are made by printers and submitted to their cus-
tomers as part of their sales presentation. There is disagreement in
my own law firm as to whether or not we have a problem here. If
we do, then it's a rather serious one, because the material that is pre-
pared by most of these six thousand printers is not of sufficient value
to justify going through all of the efforts that are necessary to protect
their interests under this law.

Mr. Kaminstein, rather than take up a lot of time here in discussing
the thing fully, I think perhaps our problem could be better worked
out if you and I were able to get together in Washington sometime
where we weren't on the road talking about this thing. May I have
that privilege, sirI
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KAMIKSTUI. We will be glad to see you. We realize the probleln.
I think you talked to us about it once before, but we'd like to discuss
it in the context of the present language.

I would like to call on two experts on the Lindsay bill: Professor
Derenberg and then Mr. Diamond.

DUawB=o. Perhaps you should have called on Mr. Diamond first,
because he bore the brunt in connection with the preparation and pres-
entation of that bill before the Subcommittee on June 16th and 17th,
1964.

KAMINSTEIN. I'll change it to "two experts on the Coinpco and
Stiffer cases and the Lindsay bill."

DEmNBERo. I find myself in agreement with what Mr. Schulman
has said. We hope that the Lindsay bill will eventually become law,
although comments by various congressmen at the recent hearings sug-
gest that certain changes and modifications will have to be made in
the bill.

With regard to the effects of the StifJel and Day-Brite cases, I would
suggest that we should not take time out at this meeting to discuss the
question of what effect those decisions may have on common law copy-
right generally. Suffice it to say that Mr. Justice Black's opinion itself
indicates that the Court's observations with regard to pre-emption and
the law of unfair competition do not and could not affect common
law copyright which is expressly reserved under section 2 of the Copy-
right Act of 1909. I may say in addition that there is now in prep-
aration a comprehensive symposium on these two cases which will be
published in the Columbia Law Review this fall.*

DriuOND. It's unnecessary for me to repeat anything that Professor
Derenberg has said, and incidentally I think you were quite right to
call on him first. As to this little phrase "such as," which turned out
all this week to create a tremendous amount of difficulty, maybe in
the next version of the bill you will have to define "such as" to mean
"including but not limited to" [laughter]--which is what I always
thought it meant and, as I said at Committee 304, I like "such as"
because it saves words.

I did just want to say, with specific reference to the Lindsay bill,
that-in its present version-and I-think in every one of its versions-
there has been a specific provision that nothing in it shall be construed
so as to extend or enlarge the rights granted under the copyright
statute. Of course that would automatically apply to this new copy-
right statute, if and when it becomes law. I think that having such
a provision in the Lindsay bill will take care of the problem that John
Schulman raised.

*1trroi'Sa NoTs: The symposium referred to Is Leeds, Handler, Derenberg. Brown, Jr.,
dnd Bender, "Product Simulation: A Right or a WrongV", 04 Coluvi. L. Rev. 11T8 (Novem-
ber 194).
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KAMINSTEIN'. We know there's a specific exemption there.
SCHIFWER. I think that this version of section 19 is a great improve-

ment. Again, I suppose that the Stiffel doctrine should not be
discussed in any sort of detail here. The limitations which that doc-
trine imposes on random doctrines of unfair competition and ad hoe
approaches have an honorable and lengthy history known to most of
the people here in considerable detail.

My concern with the section at this point is with subsection (b) (3)
and particularly with the phrase "that are not equivalent to any of
the exclusive rights . . ." As I conceive the applicable principle of
differentiation it is that there be a recognizable independent tortious
act as the foundation for the action. In other words, that would
apply, for example, to privacy, to defamation, to breach of contract.

The importation of broader language with respect to something
other than passing off or deceptive trade practices would put us right
back where we started, in suggesting that the Copyright Act did not
in fact intend to preclude such broadening of protectability. I sug-
gest that the phrase "not equivalent" be defined positively instead of
negatively--that, for there to be any action other than an action under
the statute with respect to the involvement of any right in literary
material (or however that term might be defined), there must be an
independent tortious act, and so on. Obviously I am not going to
draft language here, and I have submitted some language along these
lines.

KAMImNTs N. I think that, whatever language is drafted here, and
going back to Mr. Perle's remarks, this is likely to be a field day for
ingenious attorneys.

RoTurnmuG. I think that, as section 19(a) is presently drawn, it
would not include such things as typography or literary characters.
But, by the same token, the way clause (3) of subsection (b) is drawn,
it too would not include the appropriation of typography or charac-
ters because they don't necessarily fall within false representation or
passing off. Therefore, I would concur with Professor Derenberg
that we add the phrase "unfair competition or unfair commercial
practices."

DEENBER•O. May I say just one word in connection with what
George Schiffer has said? I notice that section 19 (b) (3) mentions

0 . . . including breaches of contract". Now, until the community
antenna case, Cable T,78kon, Inc., Y. KUTV, Inc., 335 F. 2d 348 (9th
Cir. 1964), we had always assumed that deliberate inducement to
violate an exclusive agreement is a tort and unfair competition.
Regardless of whether or not such a tort was present in the community
antna case, attention should be called to the fact that there is rather
disturbing language in the opinion of the court which would seem to
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indicate that, as a result of the Stiffel case, interference with exclusive
agreements may no longer be a form of unfair competition if the
contract refers to copyrighted or uncopyrighted material.

Therefore, it seems to me very important not to limit this language,
but to leave it wide open, perhaps by including "such as but not lim.
ited to". The illustration I just gave, I think, is a pertinent illustra-
tion of what we may have to bear in mind.

KAitiNswax. We move now to sections 20 to 23, dealing with dura.
tion, and I want to call on George Cary to present those provisions.

CARY. I think by now it's no secret that the bill provides for a term
of life-plus-fifty years, so perhaps we won't have to dwell at too great
length on these sections.

Section 20(a) sets out the basic term. Section 20(b) provides for
the term in the case of a joint work, and the provision is a little differ-
ent from that found in the usual foreign statute. The term for a joint
work would consist of the life of the second of the authors to die and
fifty years after his death. There was some criticism of this provision
at the Committee 304 meeting, and there nmay be further discussion of
it here. I might add parenthetically that both subsections (a) and
(b) are substantially the same as the equivalent provisions in the
preliminary draft.

Subsection (c) is also substantially the same, except, that we omitted
in this bill the words "registration in unpublished form." In effect,
it nonyinous and pseudonymous works and works made for hire have a
75-year term from first publication or a 100-year term from creation,
w-hichever expires first.

Then there is the problem of presumptions. Presumptions. we feel,
are probably necessary to assist people who are trying to find out when
the copyright expires in works by authors who may not be as well
known as the Ernest Hemingways, the William Faulkners, and others
as well known. Thus, we provide in subsection (e) that, after 75 years
from publication or 100 years from creation, there is a presumption of
death. If, after that period, the Copyright Office records disclose
nothing to indicate that ike author is living or that he died less than
fifty years before, then a person who obtains a certified search report
from the Copyright Office is entitled to the benefits of a presumption
that the author has been dead for at least 50 years. Reliance upon
this in good faith would be a complete defense in an infringement
action.

Now the Copyright Office records that I mentioned are provided for
in subsection (d). Here, there is another difference from the pre.
liminary draft: on the basis of the comments made, we have provided
that only a person who has an interest in the copyright may file a
statement of death in the Copyright Office. He has to have an interest
and he has to express the nt.iure of his interest, and the Register by
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regulations will provide for the form and content of the statements
relating to this interest.

Section 21 deals with works that are now under common law copy-
right-works that have not been published before the effective date
of the act. That section provides that these works would get the
same term as that provided in section 20, except that there is a mini-
mum cut-off date. If the work remains unpublished, the copyright
will not expire before December 31,1990, and if the work is published
before that date, then it will be given a term lasting until December
31, 2o015.

Section 22 deals with copyrights that are in their first term on the
effective date of the act. Here we reluctantly kept the provisions
of the old law on renewals with two changes. We extended the renewal
term from 28 to 47 years, and we gave the renewal claimant a period
of five years within which to make his renewal application.

Now at the A.B.A. Committee 304 meeting this five-year period
seemed to meet with a considerable amount of disfavor. There was
some sentiment-I would say probably a consensus--that this should
revert back to the one-year period for renewal registration because
of the uncertainty as to when the renewal term vests. This can be
worked out, I think.

Subsection (b) deals with works which are in their renewal term
at the time the act comes into effect, and here there's a flat extension
to a term of 75 years from the date copyright was originally secured.
Subsection (c) I am going to skip because we've discussed that in
connection with section 16. It deals with ownership of the extended
renewal term, and since it is the same as section 16 there's no reason
to go over that problem again.

I am glad to close on a happy note. Section 23 is one of the very
few sections which nobody has complained about. [Laughter]

KAmNsrE!. How many of you have noticed that there is a typo-
graphical error in the group of sections covered by Mr. Cary?
Well, I guess even lawyers don't read bills that carefully. This error
crept in at the Government Printing Office: . . . ["any" is related in
the phrase "any action" in section 20(e)]. There's another typo in
the bill, but we'll leave it to you to find it.

GowBRjO. I have essentially two comments, Mr. Kaminstein. First,
with respect to section 21, Ioam not clear how that, when read together
with sections 2 and 8 of the Transitional and Supplementary Provi-
sions-how those three sections when read together--would affect
the existence of copyright in a work where the term has expired
prior to the effective date of this act. In other words, let's say the
effective date of this act is January 1, 1967; what would be the status
of a copyright that expired between December 31, 1965 and Jninary 1,
1967? It seems to me that, as nearly as I can understand section 21 and
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the Transitional and Supplementary sections 2 and 3, we would in
effect be resuscitating a term of copyright which has already expired.
Perhaps some clarification might be made on that.

GOLDWAN. I think, Mort, your question is answered squarely by
the first sentence of Transitional Provision section 3, which Says,
"This Act does not provide copyright protection for any work that
goes into the public domain before January 1, 1967."

GoLBEoo. Well, Transitional section 2 says--and there is a typo
in line 2 of section 2, Mr. Kaminstein--"except as otherwise provided
by section 22(b). At any rate, I think the point has been made.

One other point arises in connection with section 20(d) ... The
same point is presented also in certain other sections in the bill: sec-
tions35(b) . . . and sections ll(b) (1) and 11(c) (1) . .. Thisisthe
question of the definition of one "having an interest" in the copyright
and the identification of "the copyright owner" or "a copyright owner"
as it appears in the records of the Copyright Office. I wonder whether
perhaps this problem might not be solved by some over-all definitions
in section 54 of phrases such as "an interest in a copyright" or "a
copyright owner," tying that in with the constructive notice provi-
sions.

ROSEFI•ELD. Mr. Kaminstein, the Ad Hoc Committee opposes sec-
tion 20 and recommends retention of the present 28-plus-28 year re-
newal period. As an alternative, we favor your own proposal in the
1961 Report to the Congress: a 76-year total period comprised of an
initial 28-year term plus a 48-year renewal term.

Education needs a maximum available degree of accessibility to
copyrighted material. Therefore, in our judgment the public inter-
esst is damaged by efforts to extend the period before which copy-
righted works go into the public domain. The Register's Report to the
Congress in 1961 said, and I quote only one brief portion: "We do
not believe that the maximum term of copyright.., is necessary or
advisable for all works. Experience indicates that the present initial
term of 28 years is sufficient for the great majority of copyrighted
works; less than 15 percent of all registered copyrights are being v.-
newed at the present time."

Under present law, therefore, education would be able to use the non-
renewed 85 percent of all registered copyrights from the 29th year.
Under the life-plus-fifty proposal it could be a hundred years or more
before this very same kind of material goes into the public domain and
becomes usable by education. As the Register has officially told Con-
grem, this is neither necessary nor advisable for all works.

Furtihernore, the present law, with a fixed 2 8-year initial term be-
•irii'ig with an ea&ýily-amcertainable (late, is simple and it readily en-
hlie4 anyone to know when a copyrighted work is in the public domain.

On the other hand, the new proposal. ba*ed on an uncertain life term
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arising from a subjective date of creation, establishes a highly complex
system of variable and multiple durations and makes it a gamble to
determine when a copyrighted work is in the public domain. For
these various reasons the Ad Hoe Committee opposes section 20, and
prefers the present 28-plus-28 year term or the alternative of 28-plus.
48 years.

KARP. Mr. Kaminstein, are we to speak to section 20 alone at this
point or cover all these sections?

KANMNSTEIN. I think you might as well cover the entire area.
KARP. I would first of all like to point out that, if the problem of

the work made on special order or commission is solved, section 20 as
drafted by the Copyright Office will grant individual authors-the
individual who creates a literary, dramatic, or musical work--copy-
right for life-plus-fifty years. And this authors in the United States
and abroad wholeheartedly advocate and applaud.

Now life-plus-fifty has two obvious advantages. First of all, it as-
sures to every author that lie will have copyright in his work so long
as he lives. Secondly, it assures that he can provide for his family and
heirs for a reasonable period after his death. In doing these things it
brings the United States Copyright Act into conformity with copy-
right statutes in most of the civilized world. It gives to American au-
thors the protection that their work has in most foreign countries
where, through the Berne Convention or other devices, they qualify
for such protection.

Now I think that one of the most important aspects of life-plus-fifty
years is raised by Mr. Rosenfield's comments, and I would like to ad-
dress myself briefly to them. I think that the educational community
does not take into account all of the effects of section 20 and of section
19. What this copyright act would do would be to eliminate corn-
pletely all common law property rights in an author's work. And this
is highly significant for two reasons.

First of all, it emphasizes a factor that I fear the educational comn-
munity, and others who comment on colpyright and on authors' and
publishers' and users' rights to copyright, do not take account of. In
Professor Shafer's comment on Wednesday, for example, he said.
"Copyright i3 only a license or a franchise."

Now I don't propose to indulge in the luxury of debating the phi-
losplhy of copyright. I merely want to point out to Mr. Rosenfield
and Profemsr Shafer and Dr. Wigren amd others that there is no dis-
pute about the fact that, so long as it remains unpublished, a play
or a lecture or an address-whether by Dr. Martin Luther King or
Admiral Rickover (leaving out the que.t ion of whether he was a Gov-
u.ninent emnployeeO-is protected not for 28 years, not for 56 years, not
tor life and fifty ye.,zs, but in perpetuity.
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The common law recognizes and has recognized that, in dealing with
a literary or artistic creation, the law is dealing basically with some-
thing that a human being has created, and there is no higher claim to
property under our Anglo-Saxon system of law than creation. It
pt*-edes the claims deriving from inheritance, from purchase, from
right of conquest, or from government grant. The fact that a person
creates something gives him the primary claim to a right of property,
and a right or property is nothing but a collection of exclusive rights
to use that which he has created. Therefore, in talking-sometimes
rather cavalierly-about the author petitioning Congress for a special
privilege, a special franchise, they fly in the face of the incontroverti-
ble fact that what they are asking Congress to do is to dispose of rights
in a property, a literary property, which another human being has
created for their special benefit.

They also fly in the face of the purpose of Article 1, Section 8 of the
United States Constitution. The purpose which the constitutional
draftsmen intended was to promote the progress of the literary arts by
giving the author a property right in what he had created. And the
legal complication, which sometimes escapes laymen and educational
spokesmen, is the fact that the Copyright Act is not simply an act
which grants rights; it is an act which destroys and forfeits rights.
There is no better illustration of it than in the impact of sections 19
and 20 upon common law rights both in works that have not yet been
published and in widely disseminated unpublished works such is plays,
lectures, and addresses.

The whole point that should not be overlooked is that what the
Copyright Act does is to end common law rights by granting a statu-
tory right on a given event. From 1909 until the present time an
author need not have forfeited these perpetual common rights so long
as lie did not publish a work. And in many areas it was possible, and
is still possible, to disseminate an author's literary work without pub-
lishing it and therefore to retain perpetual copyright.

'Vow don't misunderstand me. Authors are not arguing for per-
petual rights. We are willing, we are anxious to accept life-plus-fifty
ears, even though it means that. by so accepting life-plus-fifty years
with copyright beginning from creation and ending fifty years after
the author's death, the author thereby forfeits many valuable and
much longer right&-rights which could last much longer than under
the new law.

This has a considerable effect on both culture in the broadest sens
and on education in the broad and the narrow sen.e Lem mo point out
to Mr. Roseafied and the educational conununity. for example, that
at the present time it is possible for valuable manuscripts, for valuable
collections of letters, to be deposited in libraries and other anrhives
where they may rest for a hundred or two huntirl or thrte hliindrtl
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years. No one has the right to publish them. No educator has the
right to make excerpts or multiple copies of excerpts and distribute
them to his classroom. There is no right of fair use in connection with
common law property. Educators are deprived, under the present
system, of access to this material for an indefinite period of time. And
they face much greater complications than deciding when fifty years
after an author's death may have elapsed.

Let me point out that there are many works published at the present
time which have enjoyed protection for literally twice or three times
the duration of life-and-fifty years under our present system, which
combines common law and statutory copyright. Mark Twain's
"Letters from the Earth" were published only last year. They will
be protected under statute for 56 years, but' they will have been pro.
tected under common law and statute for almost a hundred years.
Under the system of life-and-fifty years the Twain estate could not
control the publication of "Letters from the Earth," because fifty
years after Mark Twain's death that work would have fallen into the
public domain and would have been freely accessible to anyone.

Another book which sticks in my mind is something called "Carp's
Washington" (with a "C," not a "K"). This was a book written dur-
ing the Civil War. It was only published two years ago. It was
protected under common law for a hundred years, it will be protected
under statutory law for another 56 years, making a total of 156 year.s.
It would have fallen into the public domain under this section much
Sooner.

Consequently, I don't think it is well-advised at all for the educa-
tional community to fear the restrictive effects of this section. On
the contrary, it will actually work far greater benefit for scholars
for researchers, for educators than the present law, and at the expense
of the estates of authors who have died many years ago.

There are two additional points I would like to address myself to.
Mr. Rosenfield speaks about the 85 percent of the work that falls into
the public domain because it is not renewed. Rather than repeating
what so many other people have said and some may want to say here,
I will say only briefly that the statistic is hardly illuminating. Most
of this work consists of material that no one wants to copy: directories,
advertising material, and the like. The type of work for which an
author or his heirs seeks protection is renewed, and the only time it
isn't renewed is through inadvertence.

Now the renewal system has one great drawback: that is, that an
author miay iew protection by failing to renew. It has great ad-
vantages. It cuts off an assignment if the author dies before the re.
neual year. It may even have greater benefits if the antitrust laws
are applied to the pres&'.t renewal system. The author is not likingng
life-plhs-fifty umder a single-terin system lvauiw he is interested only
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in a single long term. In fact, I have proposed at one point, in an
effort to compromise the reversion problem, that there be three terms
of copyright.

Now, as far as section 22 is concerned, reference has already been
made to the five-year provision for renewal. I would urge that this
be cut back to one year in order not to deprive the families of those
authors who might die during the five-year period of the reversion
effect of the present law.

Despite the somewhat, I must say, snide reference to the motives
of those of us who are seeking an effective reversion, it's not to pro-
mote litigation. It's to protect authors. And there are innumerable
such statutes-antiLrust statutes, the Robinson-Patman Act and many
others-that interfere with the so-called right of freedom of contract
and that promote litigation. That's an expense we may have to en-
dure for the purpose of carrying out the purpose of these sections.
Therefore, in section 22, I would urge again that the probably inad-
v'ertent effect of extending the renewal period to five years be changed.

RrIrFENBERo. I have a suggestion to make, which is by no means
original, regarding this 85 percent which never gets renewed-this
material which is of no value to anybody. I would suggest that, for
this purpose only, a renewal be provided for as to published works,
giving "publication" a very broad meaning for this purpose.

What I have in mind is this. If the author be living, or if he has
made any grant., then whoever has the benefit of that grant at the
time for renewal-or if the author be dead, any member of his imme-
diate family-should have the right to renew. Now if none of those
interested persons want to renew, then this work-one of this vast
mass of 85 percent of all works-will go into the public domain. As
to those which are renewed, then all of the other sections that have
been devised would apply.

In other words, transfers would not be affected by renewal. Trans-
fers would either continue to endure according to their own terms, or
would be, subject to a 35-year limitation period, if that's what Con-
gress enacts. The one should be divorced from the other. By this
means, whatever is eventually arrived at with regard to transfers
will be on the books, and yet this vast mass of material that nobody's
interested in except the third grade teacher will be in the public
domain.

Gosxm.L. The American Library Association, as some of you know,
has taken a position of strong opposition to any indefinite period of
copyright such as that based on the life of the author, for reasons
which have already been explained and conunented upon. We are
optxsed also to so long a term which, in its average, multiplies by three
or perhaps four the present term-which, as has been pointed out,
runs for soine 85 percent of the material copyrighted now.
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I will add, however, that we do welcome a terminal for unpullished
material, which has long been a serious problem to libraries holding
archival materials. I would add for Mr. Karp's information, how-
ever, that a great deal of that material is used and published simply
because it is impossible to trace the proper ownership under the
common law, or because it is assumed that nobody else can trace it
either and lay claim to it. It is more or less abandoned property in
that respect. But, as people who believe that things should be done
properly if they can so be done, we do welcome this terminal date on
the material which we hold and which is sought after and used by
scholars, historians, and others.

PRATT. My name is Dana Pratt. I am the Executive Secretary of
the Association of American University Presses, which comprises 66
university presses all across the country, and also in Canada and
Mexico. I speak as a layman; I am not a lawyer. In representing
our group, I speak fully as much as a part of the educational com-
munity as of the publishing community. I think our interests are in
both groups.

I would like to comment on a remark made by Mr. Rosenfield, which
puzzled me so much I wrote it down verbatim and I still don't under-
stand it. He was commenting on the possibility that a book might
stay in copyright for as long as one hundred years before it "goes
into the public domain and becomes usable by education." I am
puzzled by this remark for this reason, and I state the reason as a
question: what is so unusable about a copyrighted book for educationI

K(AMIXsTEI-,;. Are you sure you want to reply now, Mr. Rosenfield?
ROSE.,,-nFLD. I would like the opportunity of making the record

clear on Mr. Karp's now twice-repeated lessons on the Constitution.
KAxINSTEIN. Don't you think you can do that in writing? We are

running quite late.
ROSE.NFiELD. May I have just one and a half minutes? I wouldn't

want this record to indicate that silence indicates my agreement with
the reading of the constitutional provisions that Irwin has set forth.
I think the Supreme Court and the House Committee which reported
out the bill that became the present law disagree with him. Under
Supreme Court rulings it is settled law that any copyright-right is
simply a creature of statute. And the House Committee said the
Constitution does not establish copyrights but provides that Congress
shall have the power to grant such rights as it thinks best.

All we are suggesting ir that the Supreme Court has said that the
sole interest in the United'States and the primary object in conferring
the monopoly lie in the general benefit derived by the public. And
Mr. Justice Douglas said that "the copyright law makes a reward to
the owner a secondary, consideration."

a"
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Now Mr. Karp say that, the 85 percent is useless. We would rather
decide that instead of having him decide it for us in the statute.
I am delighted to say that I think Mr. Rittenberg's suggestion is
a point of progress, and I think there is much in that that we can
adopt. I think the answer to Mr. Pratt's question is a very simple
one. If we are not permitted to use it without consent, we frequently
can't use it, as indicated previously. Mr. Kaminstein, thank you for
the privilege of speaking to these points.

SCHULMAN. I won't go into a long debate on what has already been
said, but I might suggest that Mr. Rosenfield read Justice Reed's
opinion in the Mazer case, where he ends up by saying that the interest
of the United States, the public, lies in giving to the author an in-
centive to devote his efforts to author-ship-and, as he said, that
stimulant may be in the form of a monetary incentive.

But I rise for another purpose, and that is to speak to subsection (c)
of section 22. In addition to difficulties in drafting, I want to point
out that difficulty is encountered if reversion is carried too far in an
old copyright. For example, I recently made some contracts on behalf
of a client. with a publishing firm relating to copyrights in content-
plated renewals. That was done about four years ago, and the con-
tract was made specifically in contemplation of the possibility of an
extension of the term. The consideration was fixed on that basis, and
I think that the publisher would be justly aggrieved to find that his
anticipation didn't materialize. In other words, at the time we made
the contract we had ftie Report of the Register recommending the
extension of the term and the consideration paid was based in part on
that factor.

Moreover, we get back to the question of who can demand the rever-
sion. Recently a client of mine acquired copyrights in the renewal
term, which will expire within the next few years, from an executor of
a legatee. Now, is that executor going to be entitled to terminate the
transfer? We will face many such problems.

I think that in section 22(c) special provision should be made for a
continuation of contractual rights, and I think that that is one area, if
in no other, where we should limit the right of reversion to the author
or to his immediate family-his widow and his immediate children.
Otherwise we will have a proliferation of demands for reversion from
distant relatives, uncles, aunts, cousins, and what not, which will
result in chaos.

McCoxNoN. My name is James McConnon. Mr. Chairman, with
reslpct to section 20 and the term of the copyright, I would like to
observe that a great deal of the debate here is very properly between
people who represent professional authors, professional publishers,
and those groups most directly affected by them. I think we should
observe that a great deal of the copyrightable material that's pub-
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fished in this country today is created by people who are not profes-
sional authors and published by people who are not professional
publishers.

By way of example I would point to what was mentioned earlier:
advertising material that's used by industry which represents a great
deal of creativity. Under the present act it's possible to obtain a 28-
year copyright, and it's also possible to obtain damages-and I would
refer to that section later-at a minimum statutory amount of $1.00 a
copy. I feel that with respect to works of this tylpe-where the works
are not directly merchandise in themselves and the profit is not di-
rectly realized from the sale or the merchandishig of the work itself,
but where the profits are indirectly obtained and where the impact of
the copyright is likewise indirect--the term could reasonably be short-
ened. At the same time, a fixed statutory damage for infringement
could be a concomitant to that, so that the work would be released to
the public domain more quickly.

On that basis I would like to submit recommendations in writing
later directly to this point. These would recommend that a section be
added to section 20 of the bill which would provide for a short-term
copyright, which would be dealt with by short-term notice and specific
mandatory statutory damages in the event of infringement.

WAssFusmom. I will only take a minute. I hope I made my posi-
tion clear to the Copyright Office when I indicated that I was in
favor of a fixed term, not life-plus-"X" number of years. I think
there are virtues to the simplicity, the certainty, the directness of a
fixed term, and I don't want my silence to indicate that I have
changed by view.

I think that the Copyright Office is to be commended, and I want to
commend it, for its comprehensive Report. However, I am1 at a loss
to understand why the Copyright Office has changed its position
so radically on the issue of copyright term. I personally feel that
we've had no serious problems with our present term of copyright,
except for the pitfalls and teclmical niceties of renewal registration.

We could overcome those quagmires, I submit, by a flat 56-year
term which seems reasonably long, thereby giving the author sufficient
time to reap the economic rewards that should be his and permitting
the public to gain reasonable and unfettered access to the work. All
through our history, ever since 1790, we have had fixed terms for
copyright, and I think we should adhere to that basic pattern. I
am not suggesting that we follow the Medes and the Persian--that
we never change. But I don't think we should change merely be-
cause a change may be the vogue. Unless there are compelling rea-
.ons I think tradition should give us at least guidelines, and I think
there are virtues to having a fixed term. Whether it be 56 years or
60 years is not too important.
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Fifty-six years--either a 28-year term plus a 28-year renewal, if
you can avoid the undue refinements as to the mechanics of renewal,
or a single term of like duration-would, I do believe, serve both
the author and the public well. But if that seems too short for cer-
tain purposes as far as the economic rewards of authors are con.
cerned, 1 would prefer-and I agree that it has all the virtues that
the Copyright Office Report of July 1961 indicated-to see the pro-
posal recommended in that Report implemented and written into
law: that is a 28-year term plus a renewal under certain circum-
stances of 48 years. Such a term, despite its conceivable length,
would, in my view, be better than an indefinite term of life-plus-50
years.

KA.MNSTEINv. I think you know that I must have felt the same
way when we issued our Report. I think there have been compelling
reasons for the change, some of -which I tried to explain in several
speeches, including one to the Cropyright Luncheon Circle in New
York several years ago. I would also hope that we will be able to
issue a supplemental report when we submit a new bill next year, and
this will further explain the reasons for the change.

KoiRt.A. I'd just like to comment very briefly both on MJr. Was-
serstrom's remark and Mr. Rittenberg's suggested compromise. I
favor compromises, but I don't think we should lose sight of the fact
that a term of life-and-fifty avoids the very difficult problem of de-
termining dates of publication. This problem is particularly difficult
when you're talking about works that have been revised and there-
fore have different dates of publication for different. versions.

K(AXINS•:TIN. I should like to explain what my contemplated pro-
cedure is for the afternoon. There are a number of people who have
come to the meeting especially to discuss section 43, the manufactur-
ing clause. I would propose that we deal with the question of notice,
sections 24 to 28, for as much time as is left this morning. I should
like to open the afternoon session promptly at 2:30 and deal with
sections 43 to 45. We would then proceed to sections 35 to 42, dealing
with remedies. From there we will go back and pick up any remaining
comments on sections 24 to 28, ending with discussions of sections
29 to 34, 46 to 53, 54, and the transitional provisions.

I should appreciate your cooperation in submitting to me, either
at the end of this session or at the beginning of the afternoon session,
slips indicating which particular sections you would like to speak
to, other than those involving the manufacturing clause and remedies,
so that I can gauge how to divide the time remaining. I will be here
as long as anyone is prepared to speak today, but we will have to
finish this afternoon.

SCHUIMAN. Mr. Chairman, may I ask just one question I
KAkI-ssmEI. Surely.

ISO



1964 REVISION BILL

SCHIULMAN. You've asked people who've spoken to submit state-
nieats in writing. I should like to know whether Committee 301 can
have the privilege of studying the statements as well. Theoretically
statements submitted to you are not submitted to us, and I would like
to know if anybody objects to the idea that, when he submits a state-
inent to the Register, lie is also submitting it to Committee 304 so that
we can have the benefit of it for our study as well.

KA•AINSTEIN. I assume the statements submitted to us are public
statements. We will be glad to make them available to anyone who is
interested in seeing them.

SCHUMAzN. Thank you very much.
KAJimIsnN. Mr. Goldman, sections 24 to 28.
GOWLMD3A. These are the sections on copyright notice. Section 24

describes the form and position of the notice on copies that can be
visually perceived. The provisions here are very much the same as
they were in the preliminary draft."' I don't propose to review them
here; the changes are really inconsequential in substance.

Section 25 prescribes the form and position of the notice on phono.
records with respect to copyright in the sound recording as a work in
itself. Here again the provisions are virtually the same as they were
in the preliminary draf and I don't see any point in reviewing them
now. Again any changes are inconsequential, except that we have
added a new subsection (d) simply to specify that the notice require-
nients regarding phonorecords are applicable to phonorecords publicly
distributed on or after the date when the new law itself becomes
effective.

Section 26(a) is very much the same as the provision we had in the
preliminary draft. The parenthetical expression ". .. not including
advertisements inserted on behalf of persons other than the owner of
copyright in the collective work", which appeared in a footnote to
section 26 of the preliminary draft, has been added to the body of the
section.

Section 20(b) refers to section 28(a) and I will leave that for a
minute until we come to section 28(a), which is a sharp departure froL,
what we had in the preliminary draft.

Section 27 differs from the preliminary draft in one very important
respect. The first paragraph of that section in the preliminary draft,
which said in effect that if notice is omitted deliberately the copyright
is gone, has been omitted entirely. Section 27(b) in the preliminary
draft spoke of inadvertent omission of the notice. We have dropped
any distinction here between deliberate and inadvertent omission; in
short, we have eliminated the issue of whether omission of the notice
is deliberate or unintentional. We now provide that, in any case where
notice is omitted-without specifying whether the omission is deliber-
ate or unintentional-the copyright will not be invalidated if the notice
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is omitted from no more than a relatively small number of the copies
or phonorecords, or if registration was made at any time before, or at
any time within five years after, publication without the notice.

Then we have proceeded, in subsection (b) of section 28, to incorpo-
rate provisions very much like those we had in the preliminary draft
with respect to absolving from liability for damages and profits an
innocent infringer who proves that he was misled by the omission of
the notice. We have also adopted the provision that, if the court is to
enjoin the continuation of an infringing undertaking begun by an
innocent infringer who was misled by the omission of the notice, the
court in its discretion may require reimbursement for expenditures, or
the court may require, as a condition for allowing the undertaking to
continue, that the infringer pay a reasonable license fee. Section 27(c)
concerning removal of notice again is very much what we had in the
preliminary draft, so I won't dwell on it any further.

Section 28 (a) deals with the effect of putting the wrong name in the
notice, and here we have made a very substantial change from what was
in the preliminary draft. The preliminary draft provided in effect
that, if the wrong name is in the notice, a person acting in good faith
and in reliance on the name in the notice might acquire title or an
exclusive license in the work. We have now provided in the bill merely
that a person who, acting in good faith, deals with the person named
in the notice on the assumption that he is the copyright owner, and
not having reason to know that he isn't by virtue of anything recorded
in the Copyright Office, is simply absolved from liability as an inno-
cent infringer unless lie's put on actual notice. This is quite different
from what we had before.

Section 28(b) dealing with error in the date is substantially the
same in the first sentence as what we had in the preliminary draft.
The second sentence is somewhat different with respect to postdated
notices. The preliminary draft provided that, if a later date than the
proper date was used in the notice, no monetary damages were to be
awarded for infringements that occurred before the date specified in
the notice. We have changed that now to provide merely that, if the
date in the notice is more than one year later than the year of publica-
tion, the case will be treated the same way as one in which no year
(late was put in the notice.

Section 28(c) is similar to what we had in the preliminary draft.
If the work is published without a name or without a date, the effect is
the same as provided earlier for the case of a work published without
any notice.

KA3.IIsTrEIN. I haven't spoken to him about this, but I would like
to exercise my own privilege and call on Arpad Bogsch to say a few
words, if he wants to, about how the notice provisions in this bill look
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to a European regularly using copyrights or dealing with copyright
law. Have you had a chance to go over these sections, Arpad?

BooscH. Well, as you know, a notice requirement is generally not
regarded very favorably in Europe in whatever form it is presented.
On the other hand, my feeling is that Europeans have generally be.
come accustomed to the notice requirement in connection with the
Universal Copyright Convention. I hope that the Europeans will
make a step towards America with respect to notice, as America is
probably going to make a step towards Europe in connection with
duration, and that they will also recognize the undeniable advantages
of notice.

As far as the new sections are concerned, I think they are a very great
improvement on the previous ones, and I think they are on the whole
very good.

KAMMisrI. Thank you, Arpad. I will close this session promptly
at 12:30, and I'd like to get in as many comments on notice as possible
before that time.

Arziw. Douglas Anello, National Association of Broadcasters.
We favor a notice requirement, Mr. Kaminstein. While we would
agree that lack of notice should not be a cause for voiding a copyright,
we definitely believe that lack of notice should preclude any damages.
This is exceedingly important if all works of an author, both published
and unpublished, are to be given protection from creation. Without
notice, it would be extremely difficult for broadcasters to distinguish
in, for example, an ordinary press release those items in which the
author wished to claim copyright protection and those considered
merely news. Accordingly, we favor the Register's recommendation
in this regard.

WAWHEIM. Franklin Waldheim, Walt Disney Productions. I
shall be less than a minute. I have already expressed my views about
the injustice of forfeiting a0 copyright merely because the notice has
been omitted. I have no objection to the notice provisions remaining
in this bill.

I have only one amendment to suggest, and that is that section
27 (a) be amended by retaining only the first four lines, which provide
that omission of the notice does not invalidate the copyright. Sub-
section (b) of section 27 then protects the innocent infringer and ap-
plies sanctions against the owner who omits the notice. It is inconceiv-
able that any copyright owner with these sanctions in the statute would
deliberately omit the notice. I submit that this is a simple and a just
way of abolishing the death penalty for copyright.

MXSNIK. I'd like to address my comments to a special class of works,
nainely scientific and technical literary works. I believe the notice
provision should be strengthened to provide that the failure to include
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an appropriate notice on a substantial number of copies of scientific
and technical literary works shall constitute forfeiture of any right to
restrict dissemination by copying.

Why do I say this f On a statistical basis, most such works are not
written by professional writers but by scientists who are not interested
in copyrighting their works. Also, even where initially some of these
works have been copyrighted, most such works are not being renewed
under the present law, indicating at best only a short-term interest.
The facts do not justify establishing a presumption that., even if such
works do not bear a copyright notice, a copyright may be forthcoming.

The present bill overlooks th3 special characteristics of the fields of
science and technology. Thi copyright law doesn't treat every work
alike.' it recognizes differences based on the balancing of public and
private iJerests. The burden should be on tihe author in these par-
tikular works to identify what works he wants restricted by copyright,
and such notice should be available to the public in order that it may
search out the copyright owner and obtain his permission wherever it
is needed. Absent notice, and without any further effort on the part
of the public, and without the need for litigation, the work should be
treated as free forcopyimg and dissemination.

X 11ir I'In section • I assume that in'subsection (a) (1) it is not in-
tended to refer t6 a smalll number" but rather to a "small proportion."
There are many works which are distributed only in a relatively small
number. In subsection (a) (2), I don't understand the purpose of a
loMes poenitentiae as long as five years. This seems to me exagger-
ated, because most works have expired-in their public interest if not
in their term of copyright-before that.

In subsection (b) I call attention to the fact that the word "ex-
penditure" is usually construed as referring to money. This will pro.
tect corporations who can show what they have paid out, but an author
who would spend a year innocently making a dramatic version of a
book would have no recovery at all except for the amount of paper he
had used. I think "time" should be included here.

Kwmmsumn. Thank you. For one minute, Mr. Levitas. I would
like to close.

Lzvrrms. For thirty seconds, just, addressing myself to the provision
in section 24(a) referring to the requirement for use of copyright
notice "in the United States or elsewhere" if the work is published.
The inclusion of the words "or elsewhere" can work great hardship and
serve no legitimate purpose; this additional burden of extraterrito-
rial notice requirements has no justification in the proposed bill. A
result such as that in the Roes Prod wute case (141 USPQ 652) should
be avoided rather than codified.

Kkh=ismnr. Thank you. We'll begin again promptly at 2:30.
(End of morning session.)
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AFTERNOON SESSION

K]tAxsr;. Ladies and gentlemen, another very important pro.
vision of the bill is that contained in section 43, dealing with the
manufacturing clause and the related importation provisions. Bar.
bars Ringer will speak to that section.

Rmo=r. Throughout the past century one of the most difficult prob-
lems in the copyright law of the United States has been the need to
reconcile the interests of the American printing indust7 with those
of American authors and publishers. And, as you all know, this prob-
lem is still facing us today. In the hope that economic factors had
changed msficiently to permit the dropping of the manufacturing re-
quirement entirely from the copyright law, the Register's Report in
1961 recommended outright repeal of the requirement for manufac-
ture as a condition of copyright. Instead, it suggested, that, if limi-
tations on importation were considered necessary, they, should be pro-
vided outside the copyright law.

The book manufacturing industry, however, argued very strongly
that a manufacturing requirement in the copyright law is essential
for the protection of their interests, and in out preliminary draft we
presented alternatives. Alternative A provided for outright, repeal,
of the manufacturing clause, and Alternative B was a provision limit.
ing importation of foreign-manufactured books to 1,600 copies, with
a variety of limitations and special provisions.

Alternative B did not meet with any special favor from either side.
However, at the Panel meeting at which we discussed this subject, it
did become apparent that there was one really burning practical issue
here. That resulted from the present practice of some book publishers
of sending their manuscripts abroad for composition, the importation
of reproduction proofs, and then the manufacture of their copies from
the reproduction proofs composed and manufactured abroad.

We felt, on the basis of, the discussions at the-Panel and other
discussions, that there was a genuine possibility of compromising this
terribly difficult problem, and we also felt that, for the sake of general
revision, it should be compromised. Section 43 of the bill represents
the results of our efforts. It is a rather difficult and complex provi-
sion. I think it's considerably clearer and less complex than the
present law, but for the sake of this discussion let me run through it
rather briefly.

Under subsections (a) and (b), I should like to emphasize first
that the restrictions, such as they are, would apply only to nondramatic
literary material., Hence music, dramatic works, works of the graphic
arts, works of On'e art, and so forth, would not be included.

Second, the clause would cover only works preponderantly in Eng-
lish. This would mean that it would not cover bilingual or multi-
lingual works or the foreign-language portions of any work.
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Third, the clause would cover only those portions of a work that are
subject to the requirement; that is, it wouldn't curse the entire work
if smn of the material wu manubured abroad. For eampl%'if
th illustrat were done abroad and imported and then inserted
into i book that was otherwi• mufatre her the works a whole
would be in full compliance with the manufacturing requirements

Foarth, lu (1) of sub Mction (b) would exempt wokb or parts Of
works by foreign anthom . The nufacuring requrmentswould
apply only to wo01s by American cities

Under submsItion (b) it would bi po.ible for the 4ioyright owner
to import up to W copies of a foreign edition; in otW t words, we
would be rami n the 1,500-copy limitation of the present law to ,M0.
And, as undur the present law, there are certain cases under clause,
(4) wher it would be possible to import a limited number of copies
for uu and not forWl&

Under s-dbsetion (o) we have a definition of what is.wholly manu-s
fatured in the United States." Ithi is, the, cem of the practice prob-
lui w it exists today, aqd this definition is intended, very hfankly, to
lom the reprodction-proof loophole. "Reproduction proofs" are
se -ias a par of the "reproduotive mah of i work. A
work prpaW by this process would be covered, but I should men.
tic. that then a furt m ns from th manufacturing claus
which I will dismu in c --ec with su ctim (d).

Some concern has been exprese about the addition of the word
"tapes" along with "reproduction proofs" in subsecon (a). Ap-
patently the feeling is that this would tighten the present manufacture
ing quirments, but it would seem to me that, If the mnufature of
a book fr m tapes made abroad was pat of a lithogphie or photo.'
engraving process, it would be covered by'tW present manufacturing
clause Th sme would probably be true of a. typographic process, so,
I doubt whether this really chang anything.

In any case, turning to susetio (d), this is the most slgni cnt
part of the motion, since It provides the sanctions for the muufacmring
requirement& It i substantially different from the earlier draft; I
won't attempt any comparison, but will simply describe what the
present sumb on (d) provideLs

Subsection (d) sysfirst, that manufacture or importation in vio.
lation of section 48 does not invalidate protion for. a work under,
this title. It does, however, provide an inringer, in an action f9r-infringement of the right to make or distribute copies, with a complete
defense if he proves either that-theoer had*imported copies in iO'"
lation of the section 48 or "t more than g,00 copies wot wholly
manufactured in the United State had been publicly distributed in
the United States b7 authority of the owner of such exclusive rights,".W
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I should like ýo underline the fact that the manufacturing clause
does not affect any right other than the rights to make and distribute
copies. This preserves motion picture rights, dramatization rights,
etc. Under clause (2), a United States publisher could import repro
proofs, or tapes or anything else, and manufacture from them a U.S.
edition of up to 8,00 copies; but if he goes beyond 9,50( copies he
would hive to bring out a U.S. edition or face the consequences speci-
widin sWaet On()

One other suggestion was made which seemed tW us most constructive,
and I think it's worth passing along here. This suggestion, which was
thrown out at the meeting of Committee 804 on Wednesday, was that,
even if the copyright owner has violated the 8,500-copy limit, it would
be possible for him to restore protection by bringing out a U.S. edition
later on. This seemed to us to be worthy of further. consideration as
offering advantages 0 both sides.

LINSTz1. I would jpst like ze one poina that Missand that, jrtqpze oner er p roof
Ringer mentioned, andth at you can ter a repro proof
or, tape under sectio (b) and run 8,500 copies o VU.S. edition.
It hasalso been s to-us thatth is prý*Wy n why
you could not number of ies re r, and this d help

both publish d manuf re I ill Ieav that for ioq
at a later p oink.III

Pznitx= Mr. Cha' et hat I d ilyaw _ Of
the difficult lem that has a in d rtn this pa cu-
lar section. I st , n anbeictu ong
provisions would be 1 a enti and' tiatlest he
Copyrht )lcean the' lo, e

some m form this use ev some such pipovi on
may event y beim i Itm

. will conI that ye4n feaw of
embrrase in teachingfithe co ig when ave
come td the po' of having elai. stud t", Amer! n a
foreign, the ram nations an. ac u the man ui'ing
provision. Oonseq tly, I hadlookd I rward to being ember of
the Panel t Experts, particularly to theoppot which would
thug be afforded to than existing law, r -as we believe

bey elimnaUse completely.' I was
therefore gratified when, bn page 120 of the jiteae"s!Report, X read:
"W1atever jtti~cation may .ve existed fortheWmnaUf4acuing lause
in 189i9ihwevet, it is now considered an'anomalym, 'in 0copyrih fA*.
No other country requires domestic manvifacturei- .a ,ohditktiof
copyright protection." Onlfthe next page the IIpoit, ih dfiau4imig
toreisdi4itltms o new t aw, begins as Uolows: "It is hard to se4 the
basis in logio or principle for denying,,copyright protqction toa&utors'
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as a means of protecting printers against foreign competition." There
were then some very interesting illustrations given as to how American
authors are presently handicapped and discriminated against by the
manufacturing provisions.

I am quite aware that the new proposal alleviates some of these
discriminating provisions. It appears,,for instance, that for the first
time a United States citizen may not have to have his books printed in
the U.S.A. if they were written in a language other than in English.
Furthermore, the affidavit requirements seem to be eliminated, artd
there are some other provisions regarding importation and ad interim
protection which appear to be improvements over the present law.

However, these proposals do not go far enough. May I refer to the
special study 9n the manufacturing clause that the Copyright Office
released after the other revision studies had become available. It is
there stated under "Conclusions": "To deny copyright protection to
authors whose works are printed abroad seems to violate the funda-
mental purposes of the copyright law." (fn other words-and this is
my interpretation-such requirement does not seem to be in accord with
the constitutional purpose of "promoting science and the arts.") The
study continues: "That law is intended to. benefit authors, but the
manufacturing requirement subordinates their protection t that of
the printers. And even aside from this, is there sufficient correspond-
ing practical benefit to printers, whom authors admittedly need, to
override the apparent inequity ? Facts seem to deny this." This, Mr.
Chairman, is the conclusion reached in your own Revision `udy.

Permit me to illustrate what concerns me most by refer to one
practical application of the present law. The distinguished Deputy
Director of the International Bureaux in Geneva, Dr, Arpad Bogech,
who is with~us today,¶us advised me during the lunch hour that a
second edition d h4 treatise on the Universal Convention will be pub-
lished in the near future.' It so happens that the author was of Hun-
garian nationality but subsequently became a naturalized U.S. citizen
whose domicile now is in Geneva, Switzerland. IlFhe book 1i being
printed in a EuropeIn country which is not a member of the Univer-
pal Copyright Convention at the present time. Since the author is a
U.S. citizen, threrýi, no possibility of avoiding the manufacturing
provision unless the author were willing to give up his American citi-
zenship, since undqr present interpretation a work of an American
citizen .will never be regarded as a work of "foreign origin" and there
fore exempt from the manufacturing clause even if the book were
written in a foreign language.,

It must also be borne in mind that the manufacturing provisions
apply not only to U.S. citizens but to authors who are domiciled in

DOemos's NoM: Dr. B8ogucha book Is now available. Bogach, the Lwa o@ 7opjrfght
UJnder the Ua1dveel OoQvention. Leyden, A. W. Sythof [and) Bowker, New York, 1964.
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the United States as well, so that perhaps thousands of distinguished
foreign authors domiciled in the U.S.A. are discriminated against by
these provisions. Moreover, as all of us are aware, it is a well-known
fact that in the United States publishers would more readily, publish
5. or 6-volume works which can be sold at retail at a substantial price
than publish slender but excellent scientific or scholarly work ad-
dressed to a limited audience which can be sold at a small price.
Therefore, it has often become necessary to turn to publishers abroad
who would be more readily willing to undertake such publication,
just as in the case of the just-mentioned second editiofi of Dr.
Bogseh's book, t 1 ' .1`

I realize that the proposal now before us will permit, the ini4ortation
of 8,500 copies. But there may be many instances in which suAh a
book would prove to be so successful that this number of copies 'would
not be sufficient. What happens then ? Instead of rewarding t~heor-
eign publisher for his courage and foresight in printing and pub.
fishing the book, it would become necessary to go to an American, pub-
lisher and deprive the foreign publisher of his just rewards.

I profoundly believe that the copyright statute is not the place for
imposing manufacturing restrictions or. ay other. tariff-like', provi-
sions. I need not remind you that no other country in the wor'dlisamade legal protection of literary works contingent upon dg, eoti9

printmig or binding. Nor has anyone ever suggested tat t;e Mu'
sicians' Union should insist that, if we are to have copyright for 9P
graph records, those records would have to be made here, or tit
motion picture, if it is to enjoy U.S. copyright, must be produceA lre
and not, as is done many times, in a foreign country. I had a bad drean
the other night that some day a federal law may be suggested providing
that registration of a United States trademark, for instance, for
should be permissible 9nly if the cheese were manufacture, inWip
cousin. We are all aware that the cheese industry here, or the t.S.watch or apparel industry, may apply to the President ot thnit•
States for tariff relief if the pressure from foreign cotppetifion .thomes too burdensome• Such relief may be granted by our Govem-

ment through imposing the quota system or in some other Appropriate
way. But a statutory provision which would condition the very e•-
istence of legal ownership and protection of literary works on Amer-
ican manufacture contravene--i4 my opinion6thei no tii•oal
purpose of copyright law.

As a member of the Panel of Experts, it is my po*6tion that pýo-
posed revision bill should not include even the pO nt modified version
of the manufacturing clause Which has been rightly charactrized s
"pathological symptom." 1

'Younge, ,"Citisens Who Publish Abroad." 44 Cornell L. Q. 213 (1659), reprinted 6
Bull. Or. Soc. 114 (1959).
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Mr. Chairman, if time permits, I have also a few brief comments
with regard to the proposed sections 48 and 44. These comments are
made on the assumption that my principal suggestion will not be
adopted and that something like these sections will be retained in the
bill. I am concerned about the words "literary material." There's
no definition of it. I find a definition of "literary works" which would
include many things that are not presently included in the manufac-
turing provision. I am also not sure about the language that refers
to the authorship "of any such substantial part of any such material."
Suppose, as is frequently the case, there is more than one author and
one of them is a citizen or a domiciliary of the United States and the
other' is not? What happens in those situations? And what would
be the solution if, for instance, dictionaries were involved which may
be fifty percent in English and fifty percent in some foreign language?

KAmNNSTmN. Section 48(b) (1) says, Walter, that if "the author of
any substantial part of such material is neither a citizen nor a domi-
ciliary of the United States," the manufacturing requirements do not
apply. But I think this again is a question of language and detail.

DERE•NSnF. I am also concerned about section 44, particularly with
regard to the jurisdiction of the Bureau of Customs. It says that the
Bureau "has no authority to prevent importation when the copies or
phonorecords were lawfully made." That raises a very difficult prob-
lem. Is a work "lawfully made" in a foreign country if it is imported
without the consent of the copyright owner here? We have similar
problems in trademark law.

I am also wondering to what extent the import provisions will apply
to artificial flowers, Christmas ornaments, and other copyrighted
works, or whether they should not be limited to books.

KAWssTEIN. The intention was to prohibit importation 'of more
than 8,500 copies of "literary material" manufactured in violation of
section 48, and to prohibit importation of copies or phonorecords of
any kind of copyrighted material if they were not lawfully made.
These are two different things, and are covered separately in sections
48 and 44.

Duumano. Mr. Chairman, may I thank you for having asked me to
testify.

KAmNTmEi;. Thank you, Walter. I think you know, too, that I
fully understand your position. I wish we did live in a world where
we could act completely on the basis of principle and in terms of black
and white. I also hope that Arpad will have to face the problem of
what to do when he reaches the sale of 8,500 copies of his volume on the
Universal Copyright Convention.

This was a case in which the Office had to make a very conscious
decision as to whether we would recommend complete repeal or at-
tempt to compromise the issue. We have spent a great deal of time in
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trying to work out this problem, and section 43 represents a conscious
decision to present a provision that people on both sides will be willing
to discuss and to consider further.

FuNon. James H. French, representing the Book Manufacturers
Institute. In view of the vigorous attacks on the present manufactur-
ing clause which have been made in recent years, the Register of Copy-
rights has shown great objectivity, courage, and statesmanship by in-
cluding a manufacturing provision in H.R. 11947 at all, even though
it be the much-attenuated version we see in section 43. Also, we think
the Copyright Office staff is to be commended for its draftsmanship in
devising a short, easily understandable and administrable provision.
However, section 43 has certain deficiencies which we think should be
pointed out.

Turning first to subsection (a), it is provided there that only the
importation of the affected copies is prohibited. Since it is apparent
from the provisions of the enforcement subsection, subsection (d), that
up to the number of 3,500 copies are to be allowed to be bound (or
printed and bound) in the United States, having been produced from
foreign-made reproduction proofs or sheets, and that the 8,500-copy
limitation is to be enforced by prohibiting public distribution in the
United States of more than 8,500 copies produced in this manner,
subsection (a) should refer to "public distribution in the United
States" as well as to "importation into the United States." According.
ly it is recommended that the words "or public distribution in" be
inserted between the words "into the" at the end of... (the first
line].

Turning to subsection (b), clause (1), it is therein provided that
the import limitation does not apply if, "on the date when import.
tion is sought, the author of any substantial part of [a work] is
neither a citizen nor a domiciliary of the United StateL" We submit
that the words "any substantial part" are too vague to disclose a
definite statutory standard, and would be likely to give rise to much
inconclusive litigation.

Also, while we are fully aware that this exemption is required by
Universal Copyright Convention obligations, experience under the
existing manufacturing clause demonstrates that the "any substantial
part" test is considerably more liberal than is required to meet these
obligations. Moreover, we are quite convinced that this test would
invite wholesale evasions of the manufacturing requirement. Ac.
cordingly, we recommend the words "of not less than half by volume"
be substituted for the words "of any substantial part."

Turning to clause (2) of subsection (b), it is there provided that
up to 8,500 copies of a work may be imported free of the manufactur-
ing requirement. The present law allows importation of up to 1,500
copies under a five-year ad interim copyright. Proposed section 48
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eliminates the ad interim limitation and accords full copyright. Based
on the information that we have developed to date, we believe that
the number of copies should be kept at 1,500. We are reasonably
certain that raising the number of copies to 8,500 would result in
severe Injury to a large segment of the book-manufacturing industry.
However, our studies are not yet complete, and we are keeping an
open mind until they are. When they are complete we propose to
Wbmit the results to the Register, together with our recommendation
based thereon.Ih'this connection I should like to note that, since section 48 would
AlloW manufacture in the United States by the use of foreign-made
reproduction proofs of the same number of copies as would be al-
lowed importation, a paragraph should be inserted in subsection (b)
exempting from subsection (a) the public distribution in the United
States of the number of copies agreed upon.

Turning finally to subsection (d), clauses (1) and (2) of that
oubsection appear to impose an impossible burden of proof on a
defoliant Ad ian infringement suit. We think this defect can be
curOd most appropriately by giving the defendant a defense if he
p*ves that the importation or public distribution had been effected
by any person other than an infringer, and we will submit appropriate
language to the Register at an early date. I note that section 44
covers importations by infringers. Certainly, if the importation were
by any person 'other than an infringer, it would be for the direct bene-
fit of the copyright owner.

In closing I should like to recall the words of Mr. Karp, speaking
this morning iht connection with section 20 on duration of copyright.
Mr. Karp was referring to the inherent property right of authors in
their creations. His words were-I certainly hope that I am quoting
him oorretly "The Copyiight Act does not grant rights. It de-
stroys and forfeits right.."

I agree with Mr. Karp. It destroys and forfeits the right of
printers to make, sell, and profit from authors' published works.
Now We do not purport to quarrel with this in any way. We believe
the author's property rights in his creation should be preserved and
protected. But we have little patience with any argument that printers
are not part of the copyright-affected industries, and are not en-
titled to recognition anrd protection under the copyright law. Cer-
tainly book manufacturers have rights which are as entitled to recog.
nition under; the copyright law as those of the manufacturers of
phonograph records, who are protected by a compulsory licensing
provision, and as those of the jukebox operators. The manufacturing
clause grants that recognition, and affords to book manufacturers a
minimal amount of protection which is consistent with continuation
of a sound book, industry.
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NoWthe tariffs"on books are negligible today, and they are not going
to get any higher. I think each person in this room who knows what
is going on In the international trade area knows that they are not.
Professor Derenberg said a few minutes ago that the United States
is the only country in the world that has a similar provision. I don't
know hoW many countries have provisions to protect the printers, but
I do know that Canada, for instance, has a compulsory licensing provi.
sion in favor of the printers. Now perhaps a compulsory licensing
provision would be the answer to this problem; I don't think so, and I
don't think you do. The printer certainly has interests here which
need to be protected, and he Is entitled to that protection under the
copyright law. Thank you.

STRAcKmw;. Mr. Kaminstein, my name is 0. R. Strackbein. I rep-
resent the International Allied Printing Trades Association.- This,
ns most of you undoubtedly know, is composed of the printing trades
unions that are employed in the printing industry. I don't want to
add anything in particular to the statement of Mr. French. I endorse
it and believe that it is very sound. I want in particular to second
his remarks about section 48 (b) (1) and (2), relating to the substitu-
tion of "not leas than half by volume" in place of "any substantial
part." Also we feel that, subject to the survey thai is being made,
the 1,500 copies should not be raised to 8,500 copies. I

Now as to the good Doctor who said that he was embarrassed in ex-
plaining to his students the existence of the manufacuring clause, I
want to say to him that upon invitation I would be delighted to sub.
stitute for him to explain the reason for this.

Lastly, I want to reserve the right to make any further written state.
ment so long as the record is open. Thank you.

KAWNSMIN. I' believe you were not here yesterday when I said
that we will hold the record open for at least a month for written
statements, and we will be glad to introduce any statement you wishto file at this point'. ..

S&MAdh. Thank you very much.
BREUNAIIA. I am John Bresnahan, representing the Printing In.

dustries of America. We have been meeting with the Book Manu'
facturers Association and with the representatives of the unions in
this matter, and I see no reason why we should take up time by merely
repeating what has already been said. The Printing Industries of
America recognizes these problems, and endorses very strongly the
statements made by Mr. French and Mr. Strackbein.

KARP. Mr. Kaminstein, first of all I would like to point out that in
the past I have expressed the view that the manufacturing clause
doesn't logically belong in the Copyright Act. Rather than reiterate
points that I've made in that regard, let me pass on to the clause it.
self. Before I do, however, I might also say this: I understand and
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sympathize with and agree with the desire of the printing industry
and the printing trades unions to be protected against escape abroad
to get the advantages of cheaper labor. In this I don't think the au-
thor is at all out of sympathy with the people in these industries and
trades.

Now as far as the clause itself is concerned, I think the Copyright
Office has reached what is almost a satisfactory compromise between
two divergent interests. And it is a compromise that will help the
lot of the author who stands in the middle and is actually caught in
the crossfire.

First of all, as Professor Derenberg has pointed out and as Miss
Ringer has pointed out, the clause as now drawn eliminates the un-
fortunate consequence of the complete loss of copyright to an Ameri-
can author writing in a language other than English. Secondly, it
eliminates finally the drastic, Draconian measure of complete forfei-
ture of copyright where more than the specified number of copies are
imported into the United States. I think that these are both very
commendable improvements over the present law.

I would not agree with Mr. French that the limit should be reduced
to 1,500, although I understand that that is not an ultimate position.
I would have preferred to see the limit raised to 5,000; perhaps 3,500
is a good compromise.

Lastly, I would call attention to subsection (d), the enforcement
section under the clause as drawn. Under subsection (d), if more
than 8,500 copies are imported or manufactured here from reproduc-
tion proofs the author in effect loses the copying right. Anyone else
may then manufacture copies of the book. I would suggest that this
serves neither the interests of the publishing industry, the interests
of the author, nor the interests of his American publisher, and that
the inducement to publish in the United States should be preserved in
the act.

I would therefore suggest that, if the compromise clause stands,
while the author and publisher might lose the copying right or an
infringer might have the defense of foreign publication and import-
ing of more than 8,500 copies, the author should be able to regain
that copying right when an American edition is published and when
registration of a claim to American publication is recorded in the
Copyright Office. That would even more satisfactorily eliminate the
hazards of the manufacturing clause to the author, and I think that
it would provide a further incentive to publication here in the United
States.FuSt:H. Mr. Kaminstein, I don't intend to take much time or to

pontificate, but I neglected to say before that we are in full accord
with that proposal. We are not interested in an author losing his
rights. We are interested in the work being manufactured in the
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United States, and we would be in full accord with a provision added
to this manufacturing clause which would provide for the restoration
of those rights upon the bringing out of an American edition. '

MANoEs. The position of the American Book Publishers Council
has been and is that a manufacturing clause should not be in the copy.
right law because it involves, not a matter of copyright, but a matter
of commercial protection. By means of the existence of this clause
Americin authors, who are American citizens and American domicil-
iaries, are seriously prejudiced, so much so that there is a movement
these days in which, even where American authors are the most expert
in the particular field, the publisher is tempted to arrange for a foreign
author to do the work because this clause stands in the way.

As you know, the clause does not now apply to works in the public
domain, or to works of members of the U.C.C., or to works of foreign
authorship first published in U.C.C.-member countries. Nevertheless,
American editions of the works of Shakespeare and Tennyson are
manufactured according to domestic procedures and there has been no
rush to get those works published elsewhere. The effect of the clause
is limited to a certain type of work.

We do not believe that such palliations as importation of repro
proofs are any solutions. Such importation would just be an- ad.
vantage for the domestic printer who would hope by the importation
of a repro proof not only to print the 8,500 copies but also to print
any excess that might be used for distribution abroad.

The clause as it now stands is of course much tighter than it has
ever been before, much more burdensome to the publishing industry.
It includes, as Miss Ringer mentions, the matter of tapes. We say
that the use of tapes today would not violate the law, because if tapes
are used the books would still be printed from type set in the Unitbd
States. Yet tapes are also added here. Tapes are likely to become
much more important in the future, we believe.

It is true that the wage differential is in favor of the foreign em.
ployee, but nevertheless this gap is frequently made up by the fact
that. the publisher is not tempted to go abroad for printing because
of advantages in faster printing and in having other sources available
in this country.

We say that. this clause was wrong in 1909, and that the error should
not be repeated now.

LIN z. I listened carefully to Mr. French's comments and those
of the other gentleman representing the printing unions in terms
of protecting the printers and the book manufacturers. I'd like to
deal with these two classes separately. With respect to the book manu.
facturers, I'd like to point out that a number of book manufacturers
themselves import repro proofs for the manufacture of books in the
United States. With respect to the printers I'd like to point out that
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there are other segments of the industry involved in the areas of
competition with foreign works. For example, American publishers
compete with foreign publishers as well. They compete with respect
to books printed predominantly In the English language. If the
American publisher of scientific material, for example, must perforce
h.ave his work published in the United States, he is in competition
with the British publisher publishing a competitive work and publish.
ing it abroad. Therefore, with respect to the number of employees,
workers that would be affect I submit that a numerical count would
find that more American workers would be directly affected than the
number of American printers.

Furthermore, with respeQt to American authorship, let me empha.
sihe-as we have suggested at earlier Panel meetinp-that the Amer.
ican publisher does not wish to discriminate against the American
author. We urge that the copyright law of the United States, which
is a law primarily intended for the protection of American author.
ship, not be distorted to invite discrimination against American
authors.

Obviotuly, in certain fields of endeavor where the American pub-
Uisher must get repro proofs or composition done abroad because of
the quality or time problems involved, when he is given a choice, for
instance between an American author and a British author of similar
caliber, he will be forced to select the foreign national. I submit that
this is not the intention or the purpose of the copyright law, nor is it
the public policy of the United States to discriminate in that manner
against American authorship and to urge American publishers to so
discriminate.

There is one more point that I'dlike to make in reprd to the change
rwommeuded in section 48(b) (1). The concept of having "half the
work by volume" by an American citizen or domiciliary may function
properly in a game of marble% but it does not work effectively where
intellectual property is being created by co-authors in any field of tech.
nical, scientific, religious, or similar areas The amount of material
that each oo-authgr contributes is based upon his knowledge his ex.
p and not upon a&mere count of words contributed.

BctitMAr. We have Indeed been edified by those who arq pro, con,
and neutral on the propoe4 ,manufacturing clause, but this is a mat.
ter of whose ox is being gored. The problem is miderstanding the
proposed msnufaxturing clause, even as then were problems under the
1909 Act. The proposed maoufscturing clause may require some olar.
ifoation; perhps clarification would make it even more complicated.

Although I didn't fully uzderatand the manufactuig clause in
the 1900 Act,; Twas faed, for example, wjth the problem where a work

,rotM , n 6h W ,! $.ate, , " li'e am 4n i the
$4* OA,* d.n the
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English language is extant, and an American publisher asks, "May I
by a United State photographic process, reproduce the work hen I"
My answer wu ye. The United States publisher was doing nothing
outside the United States in the manufacture of the work.

The language presently employed, and I submit it for your consid-
eration and review, states: "A copy has not been wholly manufactured
in the United State. if any step in the process of its reproductive man.
ufacture. .. " occurs in a foreign country. Well, assuming there
is extant this English work, and I bring it in and I seek to reproduce
it solely by a photographic process: does that violate the manufactur-
ing clause presently contemplated by this bill f

KAx•I•Nm.. I assume you mean an English work by an English
author. That would not be covered by the proposed provision.

BUCUxAN. No. I assme an English work by an American author.
KAiziNsr. Well, then it would be covered by the manufacturing

clause.
Bc .IIA. Well, every procew in the reproduction of the work took

plhce here.
KAMINSTEmN. I think this would clearly be covered, but then you

come to the provision which has been suggested by Air. Karp and
which the manufacturing people have indicated willingness to agree
on. I think we can resolve that by further language.

Piwu.. Although the manufacturing clause seenis to me to make
very little sense in relation to books, the wording of section 43 in re-
lation to contributions to periodicals has left me completely bewil-
dered. I don't know whether tiWs is a point of order or a point of
information, and when it says, for example, in subsection (b) (1), "the
author of any substantial part of such material is neither & citizen nor
a domiciliary of the United States," I wonder what is meant with r"f
erence to the American contributor to a symposium first published in
London by the International Geophysical Society. He may be the
only American contributor, but he is the sole author of his work.

It seems to me that, if the clause is to be maintaned in any form
whatsoever, some attention has to be paid to the very spcil problems
of composite works. Especially is this true since elsewhere in the draft
there is reference to composite works as presenting special problems,
There is no such reference here.

Second of all, I do not understand the meaning of the words "&a.
tlhorizd or knowingly wcceded in the importation of copies".in qlause
(1) of subewidop (d) of section 48. As we all know, the author has
very little to say about where his book is published. Indeed, one of
the prerogatives which the publishers (correctly in my opinion) ola
is theright to decide devils, et cter as to manufacture. Does
meanthat, henceforth, if authors ae not to be penalized by, the aciWvity
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of thii clause, they have got to write into publishing contracts that
their work must be published in the United Statees If so, they may
be in a much worse position than they are now.

Finally, as far as the clause itself is concerned, it would seem that
we have found a variety of other methods of dealing with pWrotection
of American industry. I would feel that to include this kind of
provision In i copyright law before every effort has been made to
solve it on some other basis, such as tax or tariff, is most unfortunate.

KAMINsTMN. Because of the time limitations I should like to pro-
ceed now to consider the provisions on remedies in sections 35 to 42,
and I call on Mr. Goldman to outline them.

GOLIMAN. Subsection (a) of section 35 contains the very general
provision that anyone who violates the exclusive rights specified in
sections 5 through 13, or who imports in violation of section 44, is
an infringer. The present law has no definition of infringement.
This section was in the preliminary draft substantially as it is here,
we have kept it in the bill without any significant change.

Subsection (b) was also in the preliminary draft. We have made
some changes, largely at the suggestion of persons appearing at our
Panel meetings and of Subcommittee members of Committee 304.

Among those changes is the insertion . . . of the clause that starts
out "and shall require that such notice be served upon any person
whose interest is likely to be affected." This is an attempt to indi.
cate to a court that persons whose interest may be affected should be
brought into the case, to avoid a multiplicity of suits and to resolve
the issues with respect to all parties who are concerned with the liti-
gation. This would supplement-or be an indication to the court that
It should supplement-the Federal Rules of Civil Procedure, which
already provide for joinder of parties that the court thinks are neces.
sary to the action.

Another change occurs in the clause "and shall permit the inter-
vention, of any persons having or claiming an interest in the copy-
right." In the preliminary draft we merely provided that the court
may require or permit the joinder of parties. This says that any
person who claims or has an interest is entitled to intervene if he
wishes to do so.

Section 86 provides for the remedy of injunction for infringement.
The only change in subsection (a) is again one suggested by the Sub-
committee of Committee 804, and it is purely a language change
without any attempt, I think, to change the meaning. I don't think
I have to go Into the details there. With respect to subsection (b),
we have retained substantially what was in the preliminary draft
with respect to serving injunctions anywhere in the United States.

Section 8T was changed in one fairly important respect at the
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suggestion of Panel members and members of the Subcommittee of
A.B.A. Committee 304. It was formerly provided, at the beginning
of both sections (a) and (b), that the issuance of an injunction
was the occasion for impounding. We bave taken out any reference to
the issuance of an injunction, and we would thus let the impounding
and destruction orders stand on their own. We have also added, at the
suggestion of members of Committee 304, the words ... "or ud"
[in both these subsections] so that seizure may be made with respect to
copies or phofiorecords that are used, as well as those that are made,
in violation of the copyright owner's exclusive rights. Otherwise
I think that. section is substantially the same as it was in the pre-
liminary draft.

Section 88 is probably the section that is of most concern to most
of the people here. This is the section on damages and profits. We
have made one quite substantial change in this section. In the pre-
liminary draft we had provided that the copyright owner may recover
any of three measures of damages, whichever was the highest. One
was the damages that were proven, two was the infringer's profits
attributable to the infringement, and three was statutory (litmngeq
with a specified minimum and maximum of $250 and $10(,M). We
have changed this, as you will note in subsection (a) (1)-which is
explained further in section 38(b)-to provide that the recovery of
damages may be accompanied by a further recovery of any profits of
the infringer attributable to the infringement that are not taken into
account in computing the actual damages. So, instead of making
damages and profits alternative, we have provided for the aceunmula-
tion of the two, but without overlap.

In the provision on statutory damages, section 88(c), we have tuade
two important changes. One is the omission of a provision that was in
the preliminary draft to permit a court to reduce the amount below
$250 or to omit statutory damages entirely with respect to a person
who proved that lie was an innocent infringer-that is, that he was
not aware and had no reasonable grounds to believe that he was in-
fringing. That has been dropped from the bill.

We have inserted in the bill one other provision that was not in the
preliminary draft and that is the... [second sentence in section 88
(e) 1. This follows somewhat a provision in the present law, but with
some change. The effect of this provision is that, if the infringement
Is proved to have been committed willfully after service of actual no-
tice, the court in its discretion may award statutory damages in excess
of $10,000.

Section 89, dealing with costs and attorney's fees, is the same in
effect as the provision in the preliminary draft, and I shan't go into
that.

51-874--65---14
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Section 40 on criminal offenses represents a change in form from
the same section in the preliminary draft. The change in form was
made to conform the style of the criminal provisions here with the
style that was developed by perhaps the leading experts on criminal
law in the country when they rewrote the United States Criminal
Code, We have adopted that style, and the main dilference is that
there is no mention of any minimum amounts with respect to fines or
imprisonment, but only a mention of the maximum. This is the uni-
form style used throughout the United States Criminal Code.

The only other change in section 40 occurs... [at the end of sub.
section (b) ] where formerly we had a fine for the public distribution
or importation of articles bearing a notice that was known to be false.
The fine was $250 as a maximum, and we have substituted the figure
$2,500 to make the fine uniform in all cases.

Section 41, "Limitations on Actions," simply duplicates the section
in the present law. Since this was put into the present law just a few
years ago, it was our thought that we should leave it alone. There was
considerable debate on the precise wording of this provision at the
time that it was being considered in Congres99 and the wording finally
adopted represented the agreement of all concerned. It was our feel-
ing that we should not tamper with it or we might reopen what I hope
are dead issues.

Section 42 is much the same as a provision we had in the preliminary
draft. It merely provides that the clerks of the Federal courts will
inform the Copyright Office with respect to copyright infringement
suits brought, and with respect to the decisions and decrees issued in
such suits.

KaxmsTaN. Thank you. I don't see Doug Anello around, but
from what he has told us I think he would want to say that he is op-
posed to the change in the provision in our earlier draft that would
have permitted a judge to reduce the $250 damages.

I believe that Mr. Kaye would like to speak to certain of these sec-
tions in his unbelievably brief style. [Laughter]

KATz. Thank you for that heartfelt tribute, quoted from me.
[Laughter] We are now opening the door--properly, I think-for
the holder of any minor, limited exclusive right to start an action in
his own interest in a remote jurisdiction. We say that the court shall
require that notice be served on a person whose interest is registered
in the Copyright Office, if his interest is likely to be affected. The local
judge will have no way of knowing whether that interest is to b af-
fected. It would seem to me, at the very minimum, that notice should
be required to be given to everyone who has an interest tl* appears in
the records of the Copyright Office. .Otherwise somebody may find
that there is a precedent against him that he never heard about, in
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a copyright in which he has an interest. I would indeed go further
and perhaps not permit a man to be vouched in to & distant jurisdi-
tion to contest the validity of his copyright far from his home and in
a subsidiary case. But that is something, I suppose, that requires
much more consideration.

Roswrmo. Mr. Kaminstein, I regret seeing the elimination of the
provision which appeared in the preliminary draft permitting the
court either to waive or to decrease statutory damages in the event of
innocent infringement# I am a little puzzled that disron seems to
be allowed to increase finw-this is a new provision--und at the same
time the discretion to decrease fines for the opposite of willfullness
has been removed. I won't reargue the issue; we've made the point
clear. But I do want to say for this record that so far as we're con.
cerned, it is not the intention of the educational community in any
way to suggest any provision which will allow pirating.

We urge the resuscitation and the incorporation in the new bill of
the language which appears... (in section 88(a) (8) ] of the prelimi.
nary draft, as follows: "If the infringer proves that he was not aware
and had no reasonable grounds for believing that his acts constituted
an infringement of copyright, the court in its discretion may withhold
an award of statutory damages... or may reduce the amount tQ less
than $250." However, we're perfectly willing and will be glad to
suggest that such discretion be limited to instances in which the al.
leged infringing use was by a nonprofit educational organization or
institution for nonprofit educational purposes, thereby hoping to avoid
any encouragement of piracy for financial reasons.

L AvAs. With respect to section 88 1 regret also to note that the
Copyright Office has determined to remove what I considered only a
modest step in relieving a truly innocent infringer from liability for
statutory damages and, I would also suggest, for actual damages and
profits. I am referring now to the truly innocent infringer.

Anticipating that some people will begin to talk in terms of the
"pirate" and the "thef" and those who "steal" copyrighted works
I am now dressing myself solely to the person who is innocent and
can prove himself to be innocent or can prove that he had no reason.
able grounds for knowing that he was infringing a copyright. As I
have said previously and in writing, dealing with a copyrighted Work
is not like dealing with a wild animal or an explosive.

People who legitimately use works that are literary in nature, or
works of other types which can sometimes be subject to copyright,
frequently are in no position, and are completely -helpless, to deter.
mine whether there is copyright protection for the work that is given
them. News media, magazines, periodicals, printers, book manufac.
turersoparticularly in connection -with composite works -frequently
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have no way-of knowing:whether the material a person gives them
is or is not copyrighted., The methods of registration in the :Copy.
right Office, unlike those under the patent law, are not susceptible to
this type of determination.

It would seem that it is in the public interest and in the interest of
legitimate users of works which may be the subject of copyright,
that they not be subjected to either statutory or actual damages or
profits in cases where they canprove that they are innocent. I would
certainly urge the Copyright Office to consider the reincorporatiott
of a section which would relieve the innocent infringer under appro.
priate circumstances, at least reincorporate the modest proposal made
by the Copyright Office in its initial preliminary draft.

I also have certain observations with respect to the new clause
which has been inserted in ... section 88 concerning the right of the
court in its discretion to award statutory damages of more than
$10,000. I propose to comment on this in more detail in writing,
but for the record I would simply like to state that the provision sets
forth no standards, no criteria. There is no limit. Ten million dollars
is in excess of $10,000. At least the present provision in the law had
certain indicia in terms of a "per copy" or a "per item" reference, so
that a court could be guided.

Aside from the question of fairness and reasonableness, I would even
raise the question of the constitutionality of a provision which lets
a court--without any frame of reference and without any limit upon
the extent to which statutory damages can be awarded-go beyond
$10,000 by simply saying that they can award more than $10,000. I
suggest that some consideration be given to a frame of reference,
standards, criteria,.or limits.

FrMzxz=s . The last speaker suggested that the poor printer and
publisher and news media should be entitled to the defense of "inno.
cent infringement" so as to escape the necessity of paying for the
literary works they use. Now it would seem that when a work is used,
someone ought to respond in damages to the person whose work is
used. Otherwise, under the guise of innocence, someone who is in the
business that these people are in-and who should be charged with
an obligation to find out if they are apt to be infringing, rather than
hiding behind a claim of "innocence"-would be able to escape respon.
sibility. Someone should be held responsible.

In copyright there isn't any police force supplied to see that nobody
pirates the work of an author or takes something that doesn't belong
to him. Everybody who uses a work which is ultimately held to be
an infringing work knows that he didn't write it. The Register has
a provision (section 84) that provides that, if a work is not registered,
there shall be no award of statutory damages or attorney's fees. It
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meais to me that that is a great encouragement for registration. If
the author does everything that can be done to put the public on
notice-if lie has his copyright notice, and if he has registered the
work (and there is no police force out there trying to detect infringe.
nients for him,) and he goes to all the trouble and expense of ascertain.
ing that the work has been infringed-it seems to me that experience
under the existing law has shown that the statutory damage provi-
sions are the only thing that the author can fairly rely on.

Rojmmium. With respect to subsection (c) of section 38, Mr. Rit-
tenberg inquired at the meeting of Committee 804 whether the Sub.
committee had a definition for the phrase "all infringements of any
one work." We advised him that the Subcommittee had not proposed
a definition. In the ensuing discussion it was indicated that it might
cover several infringers, that it might cover several infringers in
several media, or that it might be limited to infringements of only
a particular exclusive right and that there might then be the question
of overlapping exclusive rights. Accordingly, I would like to know
what the Copyright Ofce had in mind when it used tie terminology
or whether it intends to leave it to the courts-which is what I would
favor.

GOWmAN. With respect to more than one infringer being involved,
the language of the clause you referred to says "... all infringements
of any one work for which the infringer is liable,.. ." The assump-
tion there was that you were dealing with one infringer. If you
have two separate infringers who commit separate infringements,
presumably you can sue two people separately and collect from each.

The thought here was to avoid the award by a court of a tremendous
amount of multiplying $250 times some supposed number of infringe-
ments by one person. These questions have been raised and pointed
out for a long time. In the case, for example, where you have a motion
picture that is shown in a thousand movie houses, is the producer to
be liable for $250 times a thousand if the motion picture contains
infringing material I

With respect to a series of infringements, if you bring suit today
for infringements that have occurred before today, you certainly don't
foreclose your claim for damages for infringements that are going
to occur in the future, but you do reoover for al the infrnpment for
which the defendant is liable up to today. If you have more than
one work involved, I think the answer is also spelled out here. It says,
"infringements of any one work," and you will find at the end of that
section a sentence which relates to the "one work" reference: "For
the purpom of this subsection, all the parts of a compilation or
derivative work constitute one work." This means, for example, that
if somebody infringes by taking ten different cuts out of an advertising
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catalog, he's committed one infringement and not ten. This question
has come up, as I think you know, in a number of cases.

Rornmranm. Mr. Goldman, you covered the question of one or
more infringements, but you didn't cover the question of one or more
exclusive rights.

KAms'rmr. I'm afraid it's going to be impossible to answer all
of these questions now. I hope we will be able to resolve some of them
by filing a supplemental report when we introduce the new bill. And,
of course, we are still open to suggestions to clarify the particular
language.

KAr'. Mr. Kaminstein, I think Mr. Kaye has raised a rather serious
question undsi section 85 without really having had a chance to think
about what would constitute m Judicata against an author or publisher
in a suit for infringement by an exclusive licensee. It would impose
a tremendous handicap on the author or the publisher or other user
if he were bound by a determination of invalidity of the copyright
in a suit in a distant jurisdiction over a minor right. I think that
serious consideration should be given to a provision that such a de-
termination not be es hdoata as to him, and that, rather than com-
pulsive joinder, he be permitted to determine whether to join in the
suit or not.

As to the proposal that some exception be made for innocent inw
fringement, I would first of all like to point out that, as Mr. Finkel-
stein notes, you already have inserted a provision to protect the inno-
cent infringer against all damages where notice is omitted. Secondly,
by introducing the concept of innocent infringement, you introduce a
completely subjective test which can be used to defeat a legitimate
suit for copyright infringement, and you eliminate both deterrence
and the opportunity of the author or proprietor to be compensated
for his damages. Under a system of life-plus-fifty years, I can think
of no user who can plead that he was an innocent infringer unless
innocence is tantamount to ignorance of the copyright law. If we
have life-and-fifty years, anyone would know that the work of an
Individual author is protected until fifty years after his death. He
could not establish himself as an innocent infringer unless, as I ay, you
are incorporating the doctrine that his ignorance of the copyright law
is tantamount to innoencM :J

Sowmvuu I have what is really a question with respect to the rela-
tionship between section 88(o) and the compulsory license provision.
If I understand this correctly, if a man gets a compulsory license and
then fails to make his payments, for example, the license can be termi-
nated and suit brought for infringement under this section, this being
then the sole remedy. Now the proof of damages would be virtually
impossible, in that there is a non-exclusive license situation in the first
place, and there may either be no profits or profits may be hard to
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prove. So you end up with the statutory "in-lieu" provision. Now,
at that point, isn't this rally an Invitation for people to bargain on
the compulsory license fee-in other words, an Invitation not to bar-
gain initially for a different rate, but simply to refuse to make pay-
ment in the hope of settling somewhere between $250 and $10,0001
Isn't there a hole here that we don't really intend at all I

KAmNsmzmM. Are there any other comments?
PzRLm. Believe it or not, I would like to address myself to section

84, Which I feel is a real boon to the "instant infringer" and may
prove to be a real detriment to even the speedy registrant. In the
last year we have had in our own publications at least five instance.
of "instant infringement" of valuable material-particularly growing
out of the whole syndrome of President Kennedy's assassination, Lee
Harvey Oswald's death and the Jack Ruby business-where, on the
day that our magazines came out, photographs and text material were
both instantly infringed by newspapers and by other publications both
here and abroad. Granted, we do have other rmnedies, but if the tele-
vision media and the newspaper media can freely appropriate when
they know that it is not physically possible to get a copyright appli.
cation down to the Copyright Office on that same day, you are de-
priving the publisher and the copyright proprietor at least of his
attorney's fees. You are depriving him of a very real impediment
to infringement.

Furthermore, when you start thinking of this in terms of unpub.
lished works which are infringed, we all know that most people are
never going to apply for registration for a family snapshot. Yet them
very same family snapshots, such as the Oswald snapshots, can take
on tremendous economic Importance. So, when you say that liability
for infringement depends on the registration of an unpublished pie-
ture (or unpublished text, as in Jackie Kennedy's case), you're asking
pmople to do that which is virtually impossible or impracticable. And
when you demand registration in a situation where you can have in.
fringement prior to the time that you can affect registration as It's
defined, you are also doing something which should not happen.

KAxiNmrzN. Since we have already begun to discus. section 84, 1
would like to turn to sections 29 through 84 at this point and call on
Miss Ringer to deal with these problems.

I should also say that those of you who know me realize the terrible
strain I am under sitting up here and not being able to talk freely. I
hope to remedy this at the end of the afternoon. [Laughter]

Rmon. Sections 29 through 84 are the provisions dealing with de-
posit and registration. As those of you who attended the Panel meet-
ing laet year on notice and registration know, the notice provisions
drew a lot of fire in the morning; but, perhaps because the fire had been
drawn, there wasn't much substantive discussion of the registration
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and deposit provisions in the afternoon. Except for section 84, which
Mr, Perle has already anticipated, the changes that have been made
are almost entirely matters of clarification or improvemuut of details.

Section 34 does deserve some comment. In the preliminary draft
this section provided that, with respect to infringements commenced
before registration, there could be no recovery of statutory damages,
attorney's fees, or of any profits unless the infringement was shown to
be willful. Leaving aside Mr. Perle's point, most of the specific criti-
cismns of this section were directed at the problem of proving willful-
ness in order to obtain profits. As you will note, the references to
profits and to proof of willfulness have been dropped from this section
of the bill.

There seemed to be some general recognition at the meeting that,
since you don't get statutory damages or attorney's fees under a con-
nion law copyright today, it is appropriate to induce registration by
withholding them with respect to unregistered works. On the other
hand, there was a fairly one-sided vote in Committee 804 to do away
with this section entirely. This provision interrelates with the reme-
dies sections, and some of the comments that have been made.-Mr.
Finkeistein's comments among others-should be kept in mind in this
connection.

Ioemmuw. A short observation, Mr. Chairman. Section 81(4)
. . requires the application to make some statement in connection

with private employment. I suggest that some similar statement be
made available in connection with official employment in the Govern.
ment, so that information will be available to the Register for whatever
use he may carm to make of it.

KATE. When we think of section 84, we have to envision a world in
which every sorap of paper, every fleeting mimeograph sheet, every
interoffice memorandum, and every letter will be entitled to statutory
copyright. This is a world full of entrapment. A man who quotes or
reproduces five letters might, if there weren't the protection in section
34, find that he had minimum damages of over a thousand dollars. I
think one of the penalties of this is that we accept as a minimum sec-
tion 84, lest we be accused of over-reaching.

I have one other thought with respect to tranmuting all of com.
mon-law copyright except oral works into steattory copyright. Sec-
tion 29 gives future Registers of Copyrights-no onecould envision any
criticism of Kami-the right to exempt any category of material from
the deposit requirements, and section 49 permits him to return copies
of unpublished compositions to the copyright proprietor.

Now all of us have had the unfortunate experience in common-law
copyright of finding that a man comes up with a copy which ib so
like the thing which has been done years later that there is practical
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identity, and he has eight cronies who seem to remember that that's
just the way it was. I think it's absolutely essential that we limit the
right of the Register of Copyrights to exempt material from deposit
requirements to that material which is physically unsuitable for
deposit, and that we require that unpublished material, which you
can't find anywhere else, be held for the duration of the copyright.

KAuP. Mr. Kaminstein, I would simply like to note that I find no
serious objection to section 34 insofar as it continues what amounts
to the status under common law: in other words, unless you register
you are not entitled to statutory damages or attorney's fees. There
is one weak point in the section, however, and I would like to second
the point made by the previous speaker that, where an infringement
takes place from a published work such as a magazine, some grace
period should be allowed for registration.

WAssezJuox. I would like to speak for a moment with respect to
section 34. Perhaps some of the remarks that I would like to make I
should have made earlier with regard to the general statutory recovery.

I happen to have been involved in perhaps the only case that went
up to the U.S. Court of Appeals that involved a common law copy.
right. I am referring to De Amosta v. Brown and Hearst. We had
a situation there which, I submit, we should take into account when
drafting the bill. I think some recognition should be given to a situa-
tion where there is, in fact, an innocent infringer, and he is a pub.
lisher of a newspaper or a magazine, and he is in no position-no mat.
ter how reasonable he may be with regard to the investigation which
he makes-to ascertain that the work, which has been submitted to
him as the copyrighted work of the author, is not in truth and in fact
the author's work. He's made the reasonable investigation, and yet
he can find nothing to indicate that what he is publishing, and what
he has been misled into believing is the work of the author, will turn
out to have been plagiarized from someone else.

I am quite prepared to delimit my suggestion in the same way that
a very able judge limited it, and that was Judge Learned Hand. We
lost that case, but we had more than small comfort in knowing that
Learned Hand agreed with us insofar as holding no recovery of dam-
ages Therefore, I would reqs tfully suggest that, in certain circum-
stances--where there is an innocent and indirect copyist who is in the
category of a newspaper or a magazine, and where the defendant had
been reasonably misled into thinking that what he was copying he
had the right to copy-ia defendant should be exempted from paying
datuages.

Now you take statutory damages into account by requiring registra-
tion, and if the work has been registered then reasonable notice will
reveal it. I am not trying to whitewash the publisher by any means.
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I am merely suggesting that there are situations--and I think they
should be taken into account in the statute--where a publisher of a
newspaper or a magazine finds that he has made investigation but can-
not know that the putative author is not the actual author, and is sub.
sequently confronted with the claim that the author with whom he
dealt was a plagiarist.

I would suggest that, where there is that degree of innocence and in
that particular context, he not only be exonerated from statutory dam-
ages but also from actual damages. If he has made profits he should
disgorge those under the doctrine of unjust enrichment, and I am
not suggesting that he be permitted to withhold those profits from
the author whose work has been Infringed. But I do submit that he
should not be amerced in damages.SARGOY. I'd like to suggest the possibility that the situation as to the
pictures in Time and Life Magazine might be alleviated to some sub-
stantial extent if we were to add a provision to section, 34 so that it
would read to this effect: "In any action under' this title, no award of
statutory damages or of attorney's fees shall be made for any infringe-
ment commenced before registration unless the infringer had notice of
the copyright." I think the affixing of the notice on it might cover
many of those situations.

PzRu. I think tbht might go part of the way but I don't think it
would go all the way, particularly with respect to unpublished works
in respect to which there is no notice. I think that it could be simply
rectified as to published works by giving more time to deposit--by
giving thirty days or some longer period after the time when you
first publish, to apply for registration.

As to unpublished works, frankly I am a little at sea. Maybe this
provision should not apply to unpublished works at all. I just don't
know how to protect them I see the merit in the provision and what
it's trying to accomplish, but I don't know what the answer is with
this sort of problem that we have. And I think it is realistic to anti-
cipate that the problem is going to get worse, not better, for all of us
in this news field; ` '- " ... . 1

F lxwmsisn.- Commenting on Mr. Wasserstrom's remarks, I am a
little bit surprised at his suggestion that, merely because the infringe.
meant consists of plagiarism which a publisher can rarely detect, there
be no award of statutory damages or counsel fees. If that were to hap-
pen there would be no recovery in any plagiarism case. -I think that
is the'case where it is most needed.

Goowno. I am commenting on Ed Sargoy's suggestion on section
34. As I understood it the purpose, or at least one of the purposes, of
section 84 was to provide an inducement to registration. I should
think that the inducement would be substantially nullified if Statutory
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damages were available to the proprietor so long as a copyright notice
were put on the work, even though there had been no registration.
But perhaps, in the drafting, the two considerations (statutory dam-
ages as a deterrent; and withholding statutory damages as an induce.
ment to registration) might be balanced so that at least a part of each
desirable end can be accomplished.

IKAwxmi . At the close of the morning session I received a let-
ter from Joshua Binion Cahn of Cahn and Mathias relating to several
different portions of the bill. Mr. Cahn has asked me to... (include]
his statement... (in] the record ...

Statement of Joshua Binion Cahn Representing
Print Council of America

Dear Mr. XKaminstin:,

My comments relate to the deposit requirements, particularly as they
affect print& By prints I do not refer to' reproductionsi but to orig-
indl works of art such as'etchings, woodcutAor lithographs, for which
the artist has made the plate, block or other matrix for the purpose
of creating a print.

Often, as for example with drypoint or woodcut, only a few, per.
haps as few as five to eight copies of the "best edition" can'be or'ar
pulled. While the Register "may" exempt any categories from de-
posit, he has not exempted prints nor is he 1kely to do so. I have
been advised that exemptions are based upon the convenience of the
Register and the Library of Congress.

The provisions of setiont 29 as it now appears in the bill would
leave an artist only the following choices:

1) To deposit 2 copies, no matter how nall the edition.
2) lb pay $2•0 and the retail price of 2 copies.
8) To retain 2 copies f0over, hoping that the Regq er, will not ak for

them . I . , . I

Surely the Library don't need the artists' work free. It can and
does acquire all the prints it wants. The artist, who is usually (with
some major exceptions) economically near the bottom of the ladder,
should not be thus burdened.

The problem could be solved by providing that the deposit require-
ment does not apply where the edition is small-say 1,000 or less.,

As, far as the requiremient of registration before suit is concerned, I
suppose it is too late to argue againsti. J do not s'e' the necessity,
however, of providing that unless registration is made within 5 years,
it is not prima fade evidence of'copyright (section 82(c)). If a copy-
right notice was on the work all along no one was fooled by the fact
that registration was later 4nd thie problems -of proof are unchanged
bythetimelag.
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The worst of the registration provisions is section 34. Why penalize
the artist? The provision is all right for book publishers, but not for
artists, who are often temperamentally incapable of registering and
who often cannot afford to register; to pay the fee and give up two
copies. This provision should be eliminated. Its only apparent
purpose is to insure deposit. Statutory damages and attorneys fees
should be payable whenever the infringer was made aware, or should
have been aware of the copyright by reason of the notice. If the pro.
vision is not eliminated it should at least be limited to editions of over
1,000 copies.

Finally, and coming to the heart of the problem, prints should not
be considered as "copies of a work." Prints are not defined in the
bill. They should be considered, at least when the edition is small, as
individual works of art, unpublished, since each example is different.
However, there is no statutory or case law on this point, of which I am
aware, and it would be difficult to create a definition which would
exclude commercially published prints and include fine prints. The
Print Council of America of which I am counsel has issued a brochure
which I edited, that attempts to define the original print, the kind
produced by an artist, not a commercial publisher, but I feel that the
brochure's definition is normative rather than definitive, and should
not be embodied into law at this time.

Section 29 should be limited to editions of over 1,000 and sections
82(c) and 84 should be eliminated or at the very least, applied only to
editions of over 1,000.

It has been suggested by Mrs. Harriet Pilpel that where the edition
is small the artist be permitted to deposit a photograph of the work in
lieu of two copies of the best edition. This would help, but would still
require the artist, shortly after creating a print, to pay the registration
fee and obtain and file a photograph. This requirement would be
excessively burdensome for an impoverished and obscure artist who
might never expect that years later someone would wish to copy his
work or that the Library of Congress might wish to obtain his work
free after he has become famous and the work has become valuable.

Sincerely,
(5) JosBUA B. CATiM.

KAmMsBr1. Sections 46 through 58, our last group of sections
except for the definitions and transitional provisions, deal with ad.
ministrative matters, and I call on Mr. Cary to introduce them.

CARY. Coming back from lunch I met Sam Tannenbaum, and he
told me a story on the way up the elevator. A young lad had gone to
summer camp, and after his first night there he wrote his parents a
long ten-page letter about his day's activities, which he concluded by
saying, "Please forgive me for my longevity." Well, I hope I am
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not going to have to apologize to you for my longevity, because I don't
intend to take long on this series of sections.

As the Register has indicated, these are primarily administrative
provisions. Most of them are merely a repetition of what is in the
present law. I don't really think that sections 46 and 47 require any
comment; they are self-explanatory. Section 48 is also a provision
which exists in the present law. None of these three provisions found
any objection in the Committee 304 meeting.

With respect to section 49, Mr. Kaye has already commented on the
suggestion that the Office should be required to retain unpublished
works. This is a problem that deserves some thought. The present
draft does not enVisage a requirement that all unpublished works neces-
sarily be retained. It gives the Register the right to retain articles as
long as possible. We do have a storage problem. Those of you who
have visited the Office and have seen the limited space that we have to
retain material realize that we cannot retain everything that is de.
posited for a hundred years or more. We do have to make some reason.
able attempt to dispose of material after a certain time. At present
we're retaining the deposits for about five years, and we are considering
some possibilities of storage outside the Office.

Section 50 merely provides for the keeping of records and indexes,
and the furnishing of search reports. Section 51 provides for the
obtaining of certificates of registration, copies of the articles de-
posited, and so forth.

Section 52 did engender some discussion of the problem of the
catalog in the Committee 304 meeting. The bill provides that the
Register shall have discretion to determine the form and frequency
of publication of each particular part of the catalog.

Section 53, having to do with fees, also engendered a considerable
amount of discussion, and I point out to you only that the fees that
are listed here are the fees that appear in the Steed bill, which was
introduced in Congress earlier this year and on which no action has
as yet been taken. The problem of fees is something that will ulti-
mately come up, and it may come up before the Revision Bill since
there have been strong indications by the Appropriations Committee
that we need higher fees.

KAMxIsmIN. I think what the Deputy Register is really saying is
that the fees are up to the Congress and not to the Copyright Office,
and that situation is not likely to be changed.

Scimnn. For several years I have participated with many of you
in committees and subcommittees dealing with Copyright Office af-
fairs. In the course of that time I have received the indelible impres-
sion that one of the real problems of copyright administration is
that the Copyright Office doesn't belong in the Legislative Branch,
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and it doesn't belong as a sub-part of the Library of Congres& This
is an extremely difficult and sophisticated administrative problem-
indeed, also probably a political problem-and probably the context
of general revision i the time to face up to it.

When Mr. Cary quite properly tells us that the space of the Copy.
right Office is limited so that deposits cannot be retained indefinitely-
even though such retention would be of immense value to the public
both in defining the public domain and in having the material avail-
able for examination in the event of litigation--he is simply saying
that the various elements of the administrative structure down to the
Copyright Office have not allocated sufficient.space The Government
ha many buildings and has a great deal of real estate. It just isn't
aysilable for this purpose.

Similarly, when we are faced with the problem of fees and, are
told that, the Copyright, Office cannot hire peaonnel, which we all
know it neds, imply, because the fees have to pay the bills of the
Copyrigh b Ofice, and when we are told tbo ay possible Increase
in the necessary functions of the Copyright Office would result in
an increase in fees, we are again being told pimply that the Copy.
right Office is a step-child which is being mishandled to the detriment
of industries contributing some six billion dollars a year to the gross
national product.

Now this is a situation which seems quite remote, especially after
two days of discussions of the serious problems of revision. And
yet it has a serious impact on many other problems, and particularly
on the numerous adminWitatve problems which we are bound to
encounter under any law. When, for example, we get into such ques-
tions as the publication of catalogs, unquestionably the funds avail-
able for such purposes will have as much of a bearing as the general
utility of such catalogs on the question of whether the publication
will in fact be undertaken. There are many further services which
the Copyright Office could undertake if adequate funds or facilities
were provided. I urge that all of you not let this problem be swept
under the rug but that it be brought to the attention of Congress
in the most forceful way possible so that some constructive solution
may be found for it.

KaMnmrnm. I would not ordinarily comment on this point, but
I think that the discussions at the A.B.A. Patent, Trademark, and
Copyright Section during the next three days may indicate that Gov-
ernment does not have buildings readily available. The Patent Office
has not yet been able to decide or have decided for it where it's to
be located. I also would like to say something about the problems
of a small agency. The Copyright Office right now has less than
three hundred employees, and there is a very grave reluctance on the
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part of Congress to set up any separate agency of that size. If it's
not going to be set up separately, where are you going to put it ? Are
we better off anywhere else than where we are right nowI Moving
the Copyright Office has been suggested before, and we have consid-
ered the problem, but frankly the present Register prefers to remain
just where he is. Having the Office a part of the Library of Congress
has great advantages that should not be overlooked either.

Having said that, we'll return to the discussion of the administra-
tive provisions. Do you have any other comments on these sections?
ISouomn. There are two things I want to call your attention to

that have disturbed me because they are so indefinite. ... (In sec-
tion 562(c)] it says, ".... shall be offered for sale to the public at
prices based on the cost of reproduction and distribution." This is
also repeated ... rn section 58(10))]: "... cost of providing the
service." I have had some experience with costsin relation to the dis-
tribution of material and things. The Copyright Office is offering a
public service and therefore, when we insert the word "cost," we have
no way of knowing or ascertaining what this cost may be. It may be
a large amount if it is actually based upon the cost. There is a public
service involved here, and so I think tht we should set some definite
maximum amount as to what the cost can be.

KAxwrsru. I don't see how you can do that, Mort. This is the
usual provision with respect to the distribution of Government docu-
ments. It actually envisages that the Government will bear the cost
of preparing the document, and will charge only the cost, not of prep-
aration, but of distribution and printing. Otherwise you ask for the
special privilege of having the Government bear the entire cost. What
fee would you set ?

Sciuzrna We have set now what the Office is to charge as a fee for
certain services that are rendered. I think that this is a public service
that is being rendered. The Government absorbs part of this cost and
the public doesn't have to bear the full cost of it. Therefore it can be
set at an amount of $8, $4, $5, but not more than such an amount.

K&Asmxr m. Do you remember the size of our catalogs ten or fifteen
years ago compared with what they are today I

SvlIAzmJ. I know that they have increased in size, but still and all
I say that it's a public service that is being rendered and the Govern-
ment should bear the greater part of the expense of it.

KAXINST=IN. We will be glad to have specific recommendations on
that. With respect to section 58(10), which provides that the fees
"for any other special services requiring a substantial amount of time"
shall be "such fees as the Register of Copyrights may fix on the basis
of the cost of providing the service," we are asked to perform special
services for which there is no set fee under the present law, and we have
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ai real question as to whether we are authorized to perform those serv-
ices or, if we are, what to charge for them.

KARP. Mr. Kaminstein, on the question of fees I would like to point
out one problem that faces two classes of authors. I hope that in the
future the issue of renewal fees will be academic because we won't have
renewal, but for the present and for several years poets and composers
of mumic face a very significant financial burden in renewing works.
For example, a poet who publishes thirty poems in various periodicals
and then reprints them in a book with ten new poems faces this burden.
On the thirty separate poems, each of which he has to renew separately,
he would have to pay a total of $180 in renewal fees. On the book
itself with the ten poems he would pay a $6 fee. I think some consid-
eration should be given to a lesser fee, either by class of work or by
number of pages. I don't suggest that you have a long, staggered
schedule, but you might provide that any work shorter than a speci.
fied number of pages can be renewed for a much lesser charge than $6.

Lowi. Subsection (3) makes reference to a "document of six pages
or less, covering no more than one title," and suggests a $5 fee. It then
provides an additional fee of fifty cents for each page over six and for
each title over one. Very often in intra-corporate transfers of copy-
right thousands of titles may be transferred, and I submit that very
often the cost of transfer predicated on this fee schedule would be pro.
hibitive. I wonder if some appropriate adjustment could be made in
that regard.

KAMINSMN. We'd like you to suggest that we consider this, but if
you're going to make title cards for each of those titles every time you
transfer, who's going to bear the cost of making the index cards ?

LINDEN. I would like to give it some thought and possibly submit
something in writing.

WassmorPT . I know I made this point in the deliberations before
Committee 304 the other day and we were voted down, but it was a
close vote. I do submit that there should be in the act a similar pro-
vision to the one in the current act, permitting the payment of one
registration fee for a multi-volume work published at the same time.

STiEvIXJRO. Although I recognize that the question of fees is a
matter for Congress, it seems to me that setting a uniform fee for
registration regardless of the intrinsic value of the work-including,
let us say, a label or a piece of advertising as compared with a book-
is not a realistic basis. Though it may involve the same amount of
work by the Copyright Office in issuing the certificate of registration,
I think a difference should be made upon that score. I think that it
s-hould be recognized and should be given consideration.

XI(mNs-TE•i. You mean you would have the Copyright Office judge
the value of the work I
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STmhNimO. No. I am talking now about matters like labels or
advertising material which consist of a few pages as compared with
a volume. Material of that sort certainly occupies less space. I think
consideration should be given to the registration fees of those items
as a class because they do not have the intrinsic value of other general
classes of works.

KXMus'rwx. We once recommended that the fee for prints and
labels be reduced from $6 to $4 to equalize all the fees, and were
turned down by the Congress.

Do any of you want to bring up points on section 54, "Definitions,"
in addition to those which have been raised before I

MANGEs. If the polls are still open for dealing with "such-as-isms,"
I should like to turn to ... (section 54]. The definition of "literary
works" is: "works expressed in words, numbers, or other verbal or
numerical symbols or indicia, regardless of the nature of the material
objects . . ." I think that, instead of "such as" there, it would be
more appropriate to substitute "including but not limited to."

KAMINSMTN. Would you welcome Mr. Diamond's suggestion that
we define "such as" for all purposes I Maybe we should.

MANG.ES. I'll second that.
IKMINSTMIN. I'd like to call on Mr. Bricker, who ought to have a

chance to speak, having come all the way from California.
BPIoCKEJ Thank you, Mr. Kaminstein. I just arrived this morning.

I really want to comment on section 10(b), but since it involves the
definition of "sound recordings" it may not be out of order.

Section 10(b) provides that the exclusive right of the owner of
copyright in a sound recording "does not extend to the making or
duplication of another sound recording that is an independent fixation
of other sounds." I understand that language to be intended to pre-
vent the protection against imitation of the performance by the
musician or singer on the phonograph record. What concerns me is
that the definition of "sound recording" expressly excludes motion
pictures, and this raises the serious implication that the performance
that could not be protected if placed on a phonograph record would
be protected against imitation if put in a motion picture. I don't
believe that was the intent of this provision.

RINGE. Would you be satisfied by the definition of motion pictures,
which is specifically made to include "any accompanying sounds"?
In- other words, the definition of "motion pictures" is as follows:
"... works that consist of a series of images imparting an impres.
sion of motion, together with any accompanying sounds.. ."

BRIcKER. Barbara, maybe I did not make my point clear. I am not
concerned about the fact that the sound track will be protected in
motion pictures. What I am raising is the question of whether you
are protecting the performance by the actor when it is embodied in a
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motion picture, as opposed to when it Is embodied in a phonograph
record because of your exclusion of motion pictures in your definition.

RIoNG. I see. This may be a good question.
GOwLUM.... [In section 54], with respect to the two definitions

of "copies" and "phonorecords," I assume that it's not intended that
the definition in any way introduce something other than what appears
in section I with respect to the subject matter of copyright. Accord-
ingly, I'd suggest that the language... be changed to parallel that
which appears in section 1. For example, the definition of "copies"
would read: "'Copies' are material objects, other than phonorecords,
in which a work is fixed or reproduced in any tangible medium of
expression, now known or later developed, from which the work can
be perteived ... (etc]." And similarly for "phonorecords."

In the definition of "compilation"... [in section 54] there is a
reference to "pre-existing materials." Since at the tail end of the
definition of "compilation" it states that the term "compilation"
includes "collective works," it seems to me that this raises the question
of whether a "collective work" must be a collection of "pre-existing
materials." Apparently there is a specific significance which is being
given to "pre-existing materials" here I don't know what the sig.
nificance of that phrase is, and I think that, whatever it is, it raises a
problem in connection with the definition of "collective works."

LNDjoN. With respect to the definition of "derivative work" [in
section 54], I think the word "adaptation" ... cuts down rather than
amplifies the intention of including in a "derivative work" any work
"based upon" one or more pre-existing works. This suggests the re.
quirement of an "adaptation" if the other kinds of derivative utiliza-
tions as set forth in the paragraph are not the ones used. I have spe.
cific reference to answer sheets in test publishing. I think that, if the
word adaptationn" were eliminated, the intent and purpose of defining
a "derivative work" as being a work based upon a pre-existing work
would be more satisfactorily achieved.

ScHJmn The definition of "transfer of copyright ownership"
troubles me, particularly with respect to the phrase "... whether or
not it is limited in time or place of effect." Now that would seem to
require the recordation of thousands of ephemeral motion picture
exhibition licenses, television exhibition licenses, and numerous other
such document& It would also seem possible to have a substantive
effect on the definition of what is a separable exclusive right for the
purposes of the act, which I am quite sure is not intended.

KAMiNvFIN. That was raised in the earlier sessions, and we will
consider the language suggested there.

I'd like now to throw open the discussion of anything in the Transi.
tional and Supplementary Provisions that troubles you.
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Sayor. With respect to the definitions, I am not making the sugges.
tion that we have a special definition of "such as," but that phrase ap.
pears throughout many of these definitions and troubles a number of
us by its possibility of an ejuedem gpenri interpretation. I was going
to suggest that it might possibly be solved to the satisfaction of all
if we just said "such as but not limited to," and then continue as you
did.

Now as to "derivative work" and its definition, I did make the point
before that under section 5 you may have derivative utilizations or
appropriations which are intangible, and perhaps we could add that
to this definition: "A 'derivative work' or a 'derivative utilization'
is one based upon . .. [and so forth]."

DAMoND. I wasn't going to get into some of these details but it
seems to be the spirit of the occasion, and some of these definitions
raise fascinating little questions: the one that Ed Sargoy just spoke
about, for instance. With all due respect, I think he overlooks the
fact that* if it is not fixed in tangible form, it cannot be a "work" and
therefore it doesn't belong under the definition of "derivative work."
Maybe is belongs someplace, to make clear that an intangible infringe-
ment can take place.

What I was.really going to talk about-and I am surprised thit
somebody more closely identified with the motion picture industry
than myself hasn't raised this sooner-is that in the definition of
"motion pictures" the bill says "a series of images imparting an im-
pression of motion..."

I myself have seen many scenes in motion pictures which don't im.
part any impression of motion. You simply have a still and it re.
mains fixed on the screen for some period of time. Also, almost a
separate industry has grown up which consists of taking still objects
and panning a motion picture camera over them, and I am not sure
that this would come under the definition of "'motion pictures" as it
is set forth in this bill.

JAiJow. This is not terribly important, but it would appear from
the definition of phonoreords ... [in section 54], that, when the
soundtrack of a motion picture is taken of and sold separately as
an album, it wouldn't qualify as a "phonorecord." I would suggest
that this be corrected by substituting for the first word, "those," the
word "when," so it would read: "'Phonorecords' are material ob-
jects in which sounds, other than when accompanying a motion pic-
ture... [etc.]."

MANGES. I don't like to labor this point, but in view of the well.
known rule of ejudepý gen-ui I think it is important, since tie term
"sueh as" appears so many times in the bill, that it should be changed
to read "including but not limited to." I think that would make it
clear that ejudem genetic should not apply.
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Is there going to be a chance to make a brief remark about any
other section I

KAXINTEI. How brief?
Mf•wou. About fifteen seconds.
KAxs1Thr. Surely.
Maiou. Coming back to the section that Messrs. Karp and Kell.

man would probably call "Sweet 16," subsection (b) provides that,
"upon the effective date of termination, ownership of all exclusive
rights under this title... reverts." This might well be deemed to
apply to world rights, and I ask that this be clarified so that only rights
under the U.S. copyright law could possibly be included under any such
reversion.

TAxNZaNAuM. On the question of definitions, at the Committee 804
meeting I called attention to the fact that nowhere is it provided how
the various provisions which require notice, request, or demand are to
be exercised. I think It might be advisable to frame some definition
prescribing the method of executing either the notice or request or
demand, where not otherwise expressly provided in the act. Where
there is already a provision specifically providing a method of giving
notice or demand or request, that should suffice. Otherwise, if left
silent, personal service might be implied in each case. Some method--
either by personal service, registered mail, ordinary mail, or whatever
other method--should be specified.

Gowmno. Mr. Kaminstein, I recognize that I incline to similar sins,
but the State of Georgia, as I understand it, has in its legislative wis.
dom passed a statute which defines the phrase "and or." I think we
have to stop somewhat short of that.

KaxusTrm . Don't worry. The congressional legislative drafting
services will take care of that. [Laughter].

FuutuatwuRo. Mr. Rosenfleld raised a question about the possibility
of introducing in section 81 a clarification that, where information
about a "work made for hire" is called for, this should also include a
"work of the United States Government." I was wondering if lan.
guage used in the definition of a "work of the United States Govern-
ment?" in section 4(e) could be added to the definition... (in section
54] of a "work made for hire."

f Nsxaur. As you know, the discussions in Committee 804 also
indicated that many people felt that the major portion of section 81
should come out, but we will consider your suggestion in connection
with the definitions.

I would like to concede myself a few minutes at this point. At the
end of five fairly exhausting days on the McClellan-Celler bill, I am
not at all anxious to prolong this discussion, but them are one or two
points I should like to emphasize.
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Coming down to New York last Sunday I took a little time to reflect

on the week to come, and I tried to think through what we could hope
for as an outcome of these discussions. I knew that we were in for
a lot of nitpicking and detailed questions on specific language. We
expected this, and let me say that we welcomed the technical comments
and detailed questions. They have been of tremendous help to us in
the past in working out revisions of our preliminary draft, and in fact
one of our principal purposes in distributing the draft and collecting
comments on it was to try to make It as technically valid and accurate
as possible. I was hopeful that this bill has solved a lot of the detailed
problems that were raised earlier, and that these would drop out of the
discussions.

I am happy to say that this has happened. Despite some fussing over
details, I think most people who have sat through this week's meetings
would agree that, considered solely as a job of legal drafting, the
bill may need some sharpening but it holds water as it stands. This
carries us a long way, and I am not only gratified but also grateful to
all of you for your genuine contributions to this bill as lawyers and
specialists.

In anticipating the week that was to be, I also expected to hear a
lot of speeches I had heard before. This was inevitable, and I have
not been disappointed. [Laughter] But let me also point out that
some speeches that had been made before were not made this time, that
some of the speeches did not say quite the same thing as before, and
that some of the speeches were delivered in a different way. What
I was looking for was the tone of these discussions, and I was glad
to see that, on the whole, the tone of the discussions was extremely
good. It was also something of a personal pleasure to me, if I may be
forgiven for this, to listen to other people fighting among themselves
instead of having them all concentrate on me. (Laughter] Seriously,
I have been deeply and sincerely impressed with the constructive tone
of them discussions and the restraint and open-mindedness with which
many of you approached problems about which I know you feel very
strongly. I thank you for this, and I urge you to continue to approach
the remaining problems with the same constructive attitude, both in.
side meetings of this type and outside them.

There are some problems remaining. A number of points on draft.
ing, or on relatively minor matters of substance, I feel sure can be
worked out with little difficulty. There are a few major problems
that are going to take some effort to compromise out, but these ques-
tions have two sides, and for myself I am confident that a satisfactory
compromise can be achieved on every one of them. I believe that there
are no points on which the opposing interests are intransigent, or that
cannot be reconciled if both sides approach them reasonably and If
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the lines of communication are kept open. I will certainly do what
I can to lp achieve this process of compromise, but I need your co.
operation.

It has been suggested that on certain problems, sometimes referred
to as "matters of principle" or moral imues," we should take an ada.
mant stand and go to Congress and fight for them, come what may.
I myself feel very strongly about a number of things in the copyright
law, and some of them are not reflected in this bill. In looking at
this bill I recognie quite a few wcars of battle. But it is more im.
portant to me, and I believe it should be to all of you, to obtain enact.
ment and implementation of a good, clear, practical copyright law
than to continue to make ringing declhratiozw to oongetmsional com-
mittees for the next fifty years and more. Strong opposition to a
single section, a single subsection, or even a single phrase could well
kill a bill. And to have that happen, it seems to me, would be a real,
if not major, national tragedy.

As I said before, I am pleased and gratiled by your reception of
this bill, and I am grateful for your contributions to it. I am confi-
dent of your full cooperation in working out the compromises that
still have to be reached. My staff and I will be working continuously
during the next months on a new bill (and I hope for a report to ac.
company it) for submission to Congre in January. I welcome and
encourage your comments and help in achieving this Immediate goal,
and I confidently expect your complete, if not your unqualified or
wholehearte support as we go to hearings.

Thank you. [Applause.]
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COMMENTS ON 1964 REVISION BILL

Juu~ T. Am.
October 6, 1964

1. The provisions of Section 11 (1) should be specifically limited
to phonograph records, and should specifically exclude tap, wires
and any other method or means of reproduction. It has been my
experience in the representation by my office of Harry Fox, as Agent
and Trustee, in the licensing and enforcement of the rights and in.
terests in the musical copyrights of his music publisher principals,
that it is impractical for the manufacturer of any product other
than phonograph records, to be authorized to exercise the rights
thereto under the compulsory license provisions of the Act. While
thousands of tapes of a particular recording will be manufactured,
the manufacturer will only account for a trivial sum. This is effected
through the manufacture of only a nominal number of each recording,
from which countless copies are made by the purchasers or licensees
thereof. As you are aware, while the manufacture of phonograph
records requires a special process and machinery for such purpose,
whereby they can only be manufactured in a plant equipped therefor,
a tape can be readily reproduced in countless quantities by anyone
acquiring the same, by the sole means of a tape recording machine.
In fact, the manufacturers of such tapes, in recognizing that it would
be impractical for the same to come within the purview of the com-
pulsory licenm provisions of the Act, have either initially applied
to the copyright proprietors for special license agreements therefor,
or upon the institution of suit have invariably conceded that such
right does not come within the purview of the compulsory license
provisions of the Act, and accordingly have thereupon entered into
such special license agreements.

&. The wording of Section 11 (1): "A person may obtain a com-
pulsory license only if his purpose in making phonorecords Is to
distribute them to the public", should be changed to provide the
requiste limitation, for the protection of the copyright proprietors
The um of the word "distribute" instead of '"ale", could very readily
be a shield for Illegal actfvitle It is* therefore respectfully submitted
that the wording should accordingly be changed to read: "A person
may obtain a compulsory license only if his sole purpose In making
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the records pursuant thereto is for the sale thereof to the public in
the normal channels of trade."

3. There is, of course, the other material provision, regarding which
I have heretofore commented. I have reference to the provision
in Section 16, that "At any time after .85 years from the date of its
execution, the transfer may be terminated by the author who executed
it or, if he is dead, by his legal representatives, legatees, or heirs. The
termination may be effected notwithstanding any agreement to the
contrary, including an agreement to make a will or to make any other
future transfer." Under the present Act a copyright proprietor can
acquire the work for both the term of the copyright and renewal. This
can be effected through an agreement with the author, in which the
wife and children join. If he leaves no widow or child, this can be
accomplished through a provision in his agreement, to make a will
containing a provision to such effect. While the term of copyright
protection is now extended to "the life of the author and 50 years
after his death", the term of the grant is curtailed to 85 years from
the date of transfer. In the case of a music publisher, substantial
efforts and expense are involved in the promotion and exploitation of
a composition. Nevertheless, very few of them ever survive and
become standards. Why then should the subsequent transferee reap
the benefits of such few that do survive, through no efforts or expendi-
ture on his part I Why should the term be extended for the benefit of
the author and yet curtailed to the detriment of the material interests
of the copyright proprietorI

Cordially,
JuuAN. Ti ABELs.

AD Hoe Coxmm== or EDUCATIONAL INSMT oNs ON Cormowr
LAW REVISION'

December 17, 1864.

REVISION OF DRAFT PROPOSED BY AD HOC COMMIT.
TEE OF EDUCATIONAL INSTITUTIONS ON COPYRIGHT
LAW REVISION

(Adopted at its meeting on December 17, 1964, at American Council
on Education)

"(b) Notwithstanding the provisions of Section 5, recognized non.
profit educational institutions or organizations may use for
non-commnpcial educational purposes:
(1) non-dramatic nopyrighted works, provided that no more

than a single copy or recording of such copyrighted works
is made in the course of such use;
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(2) dramatic copyrighted works where the performers and
audience are limited to students, faculty or staff provided
that no more than a single copy or recording of such
copyrighted works, so performed, is made in the course
of such use, and that no special admission fee is charged
to the audience;

(8) excerpts or quotations from copyrighted works if such
uses are for illustrative, critical or ancillary educational
purposes, provided that such excerpts or quotations are
identified as to source and are not substantial in length
in proportion to that source;

where no such copyrighted material is sold or leased for
profit, no commercial advertising is included, nor other pri.
vate gain is involved.

For the purposes of this section, "Non-dramatic copyrighted
works" shall include works in the categories listed in Sec-
tion 1(1), (2), (5), and (7) of this Act, and "dramatic copy-
righted works" shall include works listed in the categories
in Section 1 (8), (4), and (6) of this Act."

(Define "motion pictures" to include filmstrips.)

AxRmICAN BooK PUBLISHERS COUNCIL, INC.

AND

AMERICAv TEXTBOOK PUBLISHERS INSTITUTE

December 17, 19$4

REQUEST FOR CHANGES IN CERTAIN PROVISIONS OF
H.R. 11947; S. 3008

American Book Publishers Council, Inc. and American Textbook
Publishers Institute, for the reasons set forth herein and in prior
statements, earnestly urge the following changes in H.R. 11947;
S. 3008:
Section 4. Subject matter of copyright: United State. Government

work#.
(d) Delete "further"... Since this word does not appear in Sec-

tion 7 of the Copyright Law, the comparable present provision, its
inclusion might lead to an unintended construction.
Section 5. Ewltwive rights in copyrighlted workl.

(b) Definitione of certain exccluive right&.-
In subdivision (1) the word "perform" is defined, in part, as "to

recite, render,' play, act, or represent" the work. If the words
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"render", "play", "act" and "represent" are intended to be synonymous
there would seem to be no reason to use all of them; however, if
those words are intended to mean different uses, then the Bill should
clarify the uses so intended.
Section 6. Limitation on excluh e right.: fair use.

We agree with the Register that it is appropriate to include a pro-
vision referring to the judicially imposed doctrine of "fair use" since
as stated by him, it would seem anomalous for the statute to specify
the rights of copyright owners in absolute terms without reference
to that doctrine.

However, in our opinion, the provision with respect to "fair use"
should be expressed as a defense to an action for infringement rather
than as a limitation on the exclusive rights of a copyright owner. The
limitations on such exclusive rights now set forth in Sections 7 and 8
are specifically delineated. However, whether "fair use" has been
made of copyrighted material is a question which depends upon the
facts of a specific situation and, therefore, it is difficult, it not im-
possible, to encompass all of the relevant factors within a statutory
provision. In fact, Section 6 does not attempt to set forth the limits
of "fair use" or all the factors which are or may be involved in a de-
termination as to whether "fair use" has been made of copyrighted
material. Accordingly, we suggest that the provision as to "fair use"
be titled "Fair use as a defense to infringement", be placed following
Section 85, and read as follows:

'Fair use ot a copyrighted work shall constitute a defense to a claim of
copyright infringement."

Section 8. Limitation, on efxedsive right.: exemption of certain per-
form7aticee and exlibt ons.

Subsections (b) (1) and (2) of Section 5 (setting forth the exclusive
rights of the copyright owner in copyrighted works) define the words
"perform" and %xhibit" in broad enough terms to include all pos-
sible transference of copyrighted material to film, tape, transpaiencies,
and information retrieval devices.

However, these same terms, "perform" and "exhibit", are included
in the exemptions granted in Section 8 with respect to certain per-
formances and exhibitions.

It appeared from the earlier discussions and panel meetings that
only live performances were intended to be exempt under Section 8.
Based upon that intent, the book publishing industry concurred in
such exemption. We submit that the terms "perform" and "exhibit"
should be given express limitations in Section 8 in order that the broad
definitions afforded them in Section 5 should not carry over to Sec.
tion 8. Accordingly, we urge that after "work" in subdivisions (1),

224



1964 REVISION BILL

(2), (8) and (4) of Section 8 the following be inserted "except by
means of motion picture films, slides, or any other device or process".
Section 16. Termination of tra, /er of oop right oumership.

We again state that we are strenuously opposed to any provision
which, despite the contrary agreement of the parties, permits a copy.
right owner to terminate a transfer of rights.
As we have repeatedly maintained, there is no more reason to impose

a statutory limitation with respect to transfers of rights by a copy.
right owner than there is in the case of a patent owner or owner of
any other type of property. There is no adequate reason why the well.
entrenched doctrine of non-governmental interference with freedom of
contract should not be applied to this situation. As we have hereto.
fore asserted, the antiquated concept that an author requires protection
against his own improvidence in bargaining with a publisher is not
true today if it ever was. Today an author is often represented by a
literary agent, by an attorney trained in the field of literary property
and by tax counsel. As a matter of fact, if an author's first book sells
well, usually other publishers bid for him and his original publisher
must bargain competitively or lose the author. The absence of a ever.
sion provision from the copyright laws of other countries, particularly
the British Commonwealth, is additional substantiation that there is
no basis for the inclusion of such a provision.

However, if, over our opposition, the Congress should enact a pro.
vision for termination of transfers of rights under a copyright despite
the contrary agreement of the parties, then we urge the following
changes in Section 16:

Subsection (a) (1)
The 35 year limitation for transfers of rights under a copyright

is entirely too short, particularly, since, under the present law, such
a transfer may continue for the original term of copyright and the
renewal term, to wit, 56 years. Therefore such term shoud be not
les than /. year's.

Furthermore, the prvision that the term shall commence on the
date of execution of the transfer is completely unrealistic in that it
loses sight of the fact that in most instances publication contracts
are executed before the manuscript is prepared, and that in some
instances, particularly in the case of reference books, it has taken in
excess of 10 years before the material was ready for publication.
Accordingly, ay ou& term shotdd comnence with the date of flert
publication or other first ttse of the copyrighted maeriol.

Since the alleged reason for seeking termination of transfers of
rights under'a copyright is to protect an author's widow and chil-
dren against the improvidence of the author, it seems to us that such
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protection, if any is required, should be afforded solely to the widow,
widower and/or children of the author. Bearing mind that under
Section 14, subsection (d) (1) "ownership of a copyright ... may be
bequeathed by will", the intended purpose for this protection may
be thwarted if the . .. [words "legal representatives, legatees or
heirs") now contained in . (subsection (a) (1)] were permitted to
stand.

We therefore recommend that the words "legal representatives,
legatees or heirs" should be deleted and that in their place there
should be substituted the words "the widow, widower and children
of the author, provided they or any of them are the copyright
owners".
Stubsection (•) (•)

The present provision reads that "The termination shall be ef-
fected by serving a written notice", etc. Whether termination is
to be effected by "legal representatives, legatees, or heirs", as now
set forth therein, or by the widow, widower and children of the
author, provided they or any of them are the copyright owners",
as we suggest, the same problem arises. Assuming that a copyright
is owned by the author's widow and his three children, is the termi-
nation effective if it is signed by one of them and the other three
do not wish to terminate the transferI It seems to us that the only
logical provision that can be made in this situation is that after the
word "notice" ... the following should be inserted: "signed by all
of the owners of the copyright and, if any of such owners are in-
fants, by their natural or legal guardians".

Although the subsection provides that the notice of termination
must be served at least two years before the effective date of termni-
nation, it does not otherwise provide when it may be served. Ac-
cordingly, we recommend that... the words "but not more than
five years" be inserted after the words "at least two years".

Section 18. Recordation of tranwlers and other docun~nte.
(f) Priority between conflicting transfer of ownership

and non-ecolutive license.
Under this subsection an unrecorded non-exclusive license prevails

over a conflicting transfer of copyright ownership if the license was
taken before execution of the transfer or was taken in good faith
before recordation of the transfer and without notice of it. We see
no reason for granting such a preferential status to non-exclusive
licenses over exclusive transfers. We recommend that non-exclusive
licenses be treated in the same manner as conflicting transfers of copy.
right ownership are treated in subsection (e) of this Section. We
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therefore recommend that subsection (e) be amended so as to include
non-exclusive licenses and that subsection (f) be deleted.
Section .0 Duration of copyright: 8ub8iting colpJrig/L1s.

(e) Ownermhip of extended retcwal tcivn.
(1) With respect to copyrights subsisting in either their first or

renewal term on January 1, 196T, this subsection grants to "legal rep.
reswitatives, legatees, or heirs" the right to terminate transfers of tile
renewal copyright or of any extended right under it made before
January 1, 1067 at any time after 56 years from the date the copyright
was originally secured.

Here, too, for the same reasons as set forth in our discussion with
respect to Section 16 subsections (a) (1) and (a) (2), the words "legal
representatives, legatees, or heirs" should be deleted and in their place
there should be substituted the words "the widow, widower mnd chil.
dren of the author, provided they or any of them are the copyright
owners"; and in subsection (c)(2) after the word "notice" . . . the
following should be inserted "signed by all of the owners of the copy.
right, and if any of such owners are infants, by their natural or legal
guardians".
Section 30. Regietration of claitim and iesuance of ecrtiflcate.

(a) We do not believe that this subsection was intended to confer
upon the Register the right to refuse to register at claim for copyright
if the deposited material constitutes copyrightable material in accord-
ance with the provisions of this Bill. Therefore, we recommend that
"in accordance with the provisions of this title" be inserted . . . after
"determines that", and also in subsection (b) . . . after "determines".
Section 43. MVanufacture and bnportatioa of certain copies.

We reiterate our request for the elimination of any manufacturing
clause for the reasons set forth at pages 27-:31 in our Statement. of
Position dated June 12, 1964.* Indeed, we consider this Section more
objectionable than the manufacturing clause in the present law.
Section 54. Deflnitions.

We recommend that the following definitions be amended to read
as hereinafter set forth (new material is in italics; material to be
deleted is in parentheses) :

"Copies" are material objects(,) or nstdrumentallties, other than
phonorecords, in which a work is fixed or reproduced by any
method now known or later developed, and from which the work
can be perceived, reproduced, or otherwise communicated, either
directly or with the aid of a machine or device.

*dlMtor's Note: See Oepf gASt Law RMWotso Part 4 at 27? (Comm. Print 1964).
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A "derivative work" is a work based upon one or more preexisting
works, (such a) including bu not limited to a translation, musi-
cal arrangement, dramatization, fictionalization, motion picture
version, sound recording, ait reproduction, abridgment, con-
demation, or any other form (of adaptation) in which a work
may be recast, (or) transformed, or adapted. A. work consisting
of editorial revisions, annotations, elaborations, or (similar)
other modifications which, as a whole, represent an original work
of authorship, and any work whioh is a dependent adjunct to an
existing work, is a "derivative work". (See Section C of exhibits
to Statement of Position, dated June 12, 1964.**)

"Literary works" are works expressed in words, numbers, or other
verbal or numerical symbols or indicia, regardless of the nature of
the (material objects, such as books, periodicals, manuscripts,
phonorecords, or film,) itutrwnentulity in which they are em-
bodied, inwuding their covers.

Respectfully submitted,
AmE rIAN Boox PusBSHR CoUCIL, INC.,

(Signed) RAnmoNDC. HawooD, President.
AMamiCAN Txmoox PULIHZRS IsnTITU,

(Signed) ExzssoN BROwN, President.

ArnICAN NiwsPAPE Punieusns AsSoCITxoN

,Vovember 19,1064.
The American Newspaper Publishers Association is a trade asso-

ciation whose membership consists of more than 900 daily newspapers
published throughout the United States and Canada. Member news-
papers account for more than 90 percent of the daily newspaper cir-
culation in the United States. Inasmuch as they are both users and
creators of copyrighted materials, the interest of our members would
be affected by certain provisions of S. 3008 and H.R. 11947, the iden-
tical bills providing for general revision of the Copyright Law of
1909, which were introduced in the United States Senate and House of
Representatives during the 88th Congress, 2d Session, for purposes
of study and comment only. We have reviewed the draft bill and
offer the comments set forth below for your consideration in redraft.
ing the present bill.

**EDITO'a' No~m: See Oopyright Law Rerlelon, Part 4 at 28? (Comm. Print 1964).
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Governm~*M Copstrigh

Although Section 4 (a) of the draft bill continues the present law's
general prohibition against securing copyright in any published work
of the United States Government, Section 4(c) provides that:

"* * * copyright may be secured In a published work of the United States
Government where, because of the special nature of the work or the circum-
stances of Its preparation, It Is determined that copyright protection would
result In more effective diinemination of the work or for other reasons would
be in the public interest. The head of the Government agency for which
the work was prepared *hall make the determination In each case In ac-
cordance with regulations established by an administrative officer desig-
nated by the President, and shall publish a statement of the basis for its
determination In each case in the manner specified by ouch regulations."

As defined in Section 4(e) of the bill, a "'work of the United States
Government' is a work prepared by an officer or employee of the
United States Government as part of his official duties."

We are deeply concerned over the implications of this provision and
we urge that you delete it in the redrafting of the bill. The published
works of the United States Government are created by public em-
ployees with public funds. As such, they are public property and they
should be given the widest possible dissemination. Access to them
should not be prevented or hampered by copyright restrict ions. Under
this proposed system of permissive Government copyrights, newspa-
pers and other members of the public would have only the right to
quote brief passages of such a Government work, or to criticize or
summarize its contents under the doctrine of fair use. The verbatim
reproduction of any such Government document would constitute a
copyright infringement and could subject the infringer to both civil
and criminal penalties. In our view, no possible benefits to be de.
rived under such a system can justify any such restriction upon the
public's access to the full text of all published Government documents.

The language employed in Section 4(c) offers little hope that Gov-
ernment copyrights would be limited in number. If this provision
were enacted into law, it is too much to expect that the heads of Gov-
ernment agencies would do other than err on the side of caution in
exercising the power to determine whether a Government copyright
should be obtained in any particular case. The multiplication of such
instances would result in the accumulation of such a volume of Gov.
einment copyrights that the general prohibition in Section 4(a)
would become relatively meaningless as a practical matter.

There appears to be general agreement that works produced by the
United States Government should be open to the widest possible dis-
semination. We note that you stated your agreement with this basic
principle in your July, 1961 Report on General Revision of the U.S.
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Copyright Law. We also have noted in the Report and in the study
of this subject made by a member of your staff that most Government
agencies responding to your inquiry saw no need for copyrighting any
of their publications. Even those "few agencies" which reported that
they favored some provision authorizing such copyrights in special
cases indicated that there was no need to secure copyright in the "vast
majority" of their publications. The special or exceptional cases listed
by the agencies included instances where private publication might be
advantageous to the Government as a matter of economy, might pro-
cure distribution to a particular group of interested persons, might
be used to have an edition of special quality published, or might be
desirable as a safeguard against reproduction of Government material
in distorted form or in connection with commercial advertising.

None of these reasons warrant any such provision in the law since
there are ample means at hand to meet those needs other than by grant-
ing the Government the right to secure copyright. Our Government
which spends billions of dollars for so many different programs and
activities certainly need not effect an economy by any move which is
restrictive of the free dissemination of Government information, pa-
pers, laws, decisions or other writings. The expressed desire to au-
thorize copyright as a safeguard against the reproduction of Govern-
ment works in distorted form is not a sound reason for the granting
of Government copyrights. In fact, it could be used by Government
as an indirect means of regulating the dissemination of information
about the activities of Government while pretending merely to pro-
tect its copyrights. Any legitimate concern in that regard or in re-
gard to the misuse of Government works in advertising should be met
by considering the need for appropriate penal legislation, not by grant.
ing Government copyright.

Naompaper Reproduction of Copyrighkd Pkotograph
The dmap provisions of the draft bill are also of special concern

to newspapers. Section 101 of the present law provides that in the
case of a newspaper reproduction of a copyrighted photograph, such
damages shall not exceed the sum of $200 nor be less than the sum of
$50. This special damage limitation is not included in Section 88 of
the draft bill. Several other important changes were made in Section
38 of the draft. Under present law the court, in cases not involving
special limitations, has the discretion to award statutory damages in
lieu of actual damages and profits in an amount not less than $250 nor
more than $5,000. Section 38 provides that the copyright owner may
elect to receive statutory rather than actual damages and the limit&.
tion upon such damages has been increased to $10,000.

430



1964 REVISON BIL

This Association is strongly opposed to the deletion of the special
limitation applicable to newspaper reproduction of copyrighted photo.
graphs and asks that this provision be reinserted in Section 88(c) by
deleting the period... [at the end of the first sentence] inserting
a semi-colon and adding the following language:

"provided, however, that In case of a newspper reproduction of a eopy.
righted photograph, such damages shall not exceed the sum ot $200 nor be
leo than the sum oft K1"
We are convinced that the special considerations which prompted

the enactment of this provision are still present today and that this
provision should be retained in the law. The Report of the House
Committee on Patents on the 1909 Copyright Act (H.R. Rep. No.
2222, 60th Cong. 2d Sees. (1909), at p. 15 stated that the special limita-
tion of damages relating to the newspaper reproduction of copyrighted
photographs was made "because such reproduction has little perma-
nent value or usefulness and a reproduction in this form does not
damage the copyright proprietor to as great an extent as would the
reproduction and sale of copies of the photograph in a different form."
This is equally true today. In fact, where proper credit is given, the
usual case involving the newspaper reproduction of a copyrighted
photograph would confer a benefit rather than inflict a legal injury
upon the owner because of the advertising value of such a publica-
tion. In any event, it is extremely doubtful that the publication of
any single photograph would result in profit to the newspaper which
could be recovered by the copyright proprietor. Accordingly, the
proprietor would be certain to elect statutory damages under the pro-
visions of the draft bill. At tids point, the court before whom any
such action is pending would be authorized to award not less than $250
nor more than $10,000 for the single photograph. No standards are
provided for guidance of the court except its discretion in light of the
circumstances of the case. In our opinion the permissible damage
limitations are fictitious when applied to photographs. TIle situation
thus created presents a legalized means of forcing a newspaper pub-
lisher who inadvertently uses a copyrighted photograph to pay up or
else face litigation with no reasonable means of predicting the amount
which will be awarded. This was the very thing the existing limit
tion was designed to prevent.

It is important to understand the circumstances under which photo-
graphs are used and handled by newspapers. While care is used in
the handling of photographs submitted for publication, the pressures
of time inherent in the newspaper business make it impossible for
newspapers to make appropriate copyright searches before publishing
each photograph submitted for publication. In view of the risk of

51-384-6----16
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such substantial financial penaltiUes as could be imposed under the pro-
visions of the draft bill, the deletion of the special damage provision
regarding photographs could have far reaching consequences for daily
newspapers. For the reasons we have state, we believe it would be
in the public Interest to retain this special damup limitation in the
copyright law.

We respectfully urge that in the redrafting of the copyright revi-
sion bill you give further consideration to the foregoing matters which
are of vital concern to American newspapers,

Yours very truly,
STANFORD SMTU,

Genewi Ma~wfor,
Anerican A'ewepape PubliArs Auoeition.

AxrzCAzx TmTnoojc Puaseus as Isn!u

obaer 58, 1G64.
Your letter of July 21, 1M4, called our attention to the fact that a

copyright revision bill was introduced by Congressman Celler, H.R.
11947, and Senator McClellan, S. 8008, on July 20, 1964, and that con.
sideration would be given to the American Textbook Publishers In.
stitute's statement of July 17 in further work in preparation for the
reintroduction of a bill in the next session of Congress.

You will reall that the ATPI statement of July 17 concluded by
endorsing Section 5(a) of the preliminary draft, as well as the lan.
guage in Section 2(a), which expressly made "derivative works"
copyrightable, and the definition of such work in Section 2(d). This
endorsement was based upon a reading of these sections as providing
coverage for answer sheets to educational and psychological tests.
The preliminary draft gave the proprietor the exclusive right to make
ouch answer sheet as "derivative works" based on the copyrighted
tests, and would, therefore, permit him to retain the printing and
distribution of unauthorized answer sheets for his test.

In view of the foregoing, we deem the definition of derivative works
to be crucial from te point of view of test publishers. Our study of
the revision bill revyts a slight change from the language of the
preliminary draft. I refer to the lanagp in Section 54... where
the following definition appears:

,A derivatve work' is a work bad upon one or more pro4lstlu works
such as a t Wnalaon, musical arrangement, dramatlmtlon, Bltdonalisa.
tiot motion pictre vemlo sound reonrdin, au t production abrlde.
nmet, or any ot•er form of adaptation by wbich a work my be rec*
or tranormed."
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We note that this language omits the phrase "and dependent for
its existence upon" as used in the opening clause of Section 2(d) of the
preliminary draft as follows:

"A odertvatlxe work' Is a work based snd dependent for Its oeeoe upwop
one or more pre4zistlng works..."
We assume that no substantive difference was intended by this

change which appears to be one of language merely...
Sincerely yours,

Ausnwx J. MA^CAFYR,
AExcstive Director,

American Textbook Publishera I•titute.

AMEuR:cAN, T'ZXTWooK I',g.slnzas ImnTITUT

February 1,M66.
lRe: Sectiou 5(b) (1) and6(b) (2)

8ection 8
/Ekboration of te Position of December (164
To avoid ambiguity and tisumnderst adding, we believe that Section 8

should state specifically the kinds of use that teachers may make'of
,.opyrighlted materials in face-to-face teaching situations. It should
be clear that teachers may read aloud or recite such material, show it
by biand, or display it on racks, walls, bulletin boards and the like.

The same tuies should be expressly permitted in olosedoeircuit educt,.
t ional television programs.

We believe Section 8 should explicitly prohibit ute of any "procvs
or device" in classoom performance or exhibition. Any language
which permits the use of copyrighted materials in overhead projectors,
opaque projectors, or other devices now known or developed in the
future is contrary to fair use and to the meaning of the law.

There is a clear distinction in practice between reading, reciting,
showing, or displaying on the one hand and projection on the other.
Reading and reciting are momentary in duration; showing and display
are limited to perception of individual viewers. By contrast, projec-
tion can be viewed by large groups over an entire class period. For
practical purposes projection is the creation of a copy.

Section 8 sets forth performance and exhibition of "face-to-face
teaching activities" and in closed-circuit television and broadcasting
within "educational histitutions" as non-infringing uses of copy-
righted material.
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The definitions of performance and exAibition in Section O(b) (1)
and 5(b) (2) include not only live performance (direct) but the use
"of any device or process."

The right to make copies for performance or exhibition is not specific.
cally granted in Section 8. Whether this right is granted under the
broad language of Section 6 is indeterminate.
The PubllsAer'# P1o1ition a. of December 1964

In a position paper, dated December 17, 1964, the Joint Committee
of the American Textbook Publishers Institute and the American
Book Publishers Council requested ".. . after 'work' in subdivisions
(1), (2), and (8) of Section 8, the following be inserted: "except by
means of motion picture films, slides, or any other device or process." *

The purpose of this language was to confine the terms exhibition and
perfonmance to live, face-to.face situations in which an original copy
or authorized reproduction is employed.

A page of type, held up before a clam, cannot in fact be read by
anyone. The same page, projected on wall or screen, can be read as
easily by a large group as though each one in the group had a copy in
his hand. PoIjction thut bemcnea a device lor circumventing the
copyright owner', eclueive right "to reproduce the copyrighted work."

Example: 1. A map showing Westward Expansion, appearing in a
textbook, may be projected on a classroom wall for use
during an entire class period.
2. A chart showing the sources of Gross National Prod.
u.t, appearing in a textbook, may be projected for refer.
once during an entire clais period.
3. The perforated page of an arithmetic workbook may
be removed from the book and projected on the classroom
wall while students work the problems on blank paper
purehaved by the eohool district.

Workbooks comprise the largest part of a clam of instructional mate.
rials known as "consumable." The answer sheets used with standard.
ised tests are another example. These consumable materials are
designed to be consumed in their first use and to be replaced by other
copies for a second use. They are created, manufactured, and priced
on this basis. They are purchased on this basis, and they are purchased
almost exclusively by educational institutions for non-profit use.

It may be argued that publishers could publish and sell a single copy
explicitly designed for duplication or exhibit by the schools, charging
a price high enough to justify this kind of publication. The reply Is
that publishers have already tried this procedure and found it inade.

o oWa OtM l. MO ee p. 224, *pro.r
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quate: They have published series of projecturals for use in reading,
geography, English, and mathematics course. Sales of these mate-
rials have been minimal.

The use of projectors in classon instruction is in a begmining stage.
It will be several years before there are enough of them in regular use
to provide a market for published projecturals. What we face is a
transition period during which use of projectors will grow.

The hazard to publishers at this moment is that there are enough
projectors in use to substantially reduce the market for workbook mate.
rials if free projection use is permitted. In short, while the use of
projectors does not now provide a market, free use would damage an
existing market, and the damage would grow progressively worse until
a substitute market emerged.

The pu"rpo. of uh projeotioni n tot to fitrame the edutational
c'aiu oft M mateid bud to avoid pumhaee of books containing charge,
map8, and •wokbook material.

The use of practice books, laboratory manuals, and workbooks to reM
enforce concepts or to increase skills is a significant part of
American educational practice. Workbook sales in 1958 amounted to
$43,570,000. In 1903, they amounted to $08,485,000, or 20% of all
school textbook expenditures.'
TA. Question of Availability

It is represented by certAin educational groups that the classroom
teacher does not have the time to secure peI=iwson front copyright
owners for reproduction or projectoral use of copyrighted material.
It should be noted that copies of workbooks and laboratory manuals
come to teachers as free examination copies, usually months ahead of
their potential clasroom use. These examination copies are distrib-
uted in order to permit teachers to order needed materials in time
for class use. The question here is not whether materials ar avail-
able, but whether schools are to pay for their use. If the question
of availability has merit in any other context, It has none whatever
with respect to workbooks and sources of charta, maps and other
visual material.

It is the function of publishers not only to create instructional ma-
terials but to distribute them as widely as possible. In 1903, Amer.
ican texdbk publishers spent $8;)80,000 (8.8% of their total income)
providing free examination copies of their publications to elementary
and secondary schools.

Dissemination of good instructional materials is of great importance
to American education. Mile creation of materials may take place

'Amnual Bhrro of the Tettbook ?ublagdu Inedustry, INL Amer aen Textbook
PublWoe Inatot, New Yorko N.Y.

I 1984 REVISION BILL
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in many classrooms, only commercial publishers have the staffs and
facilities for distribution. The vitality of this important distribu-
tion system is threatened by any statutory provision that permits free
use of these materials without purchase or license.
SUmmaiy

Any language in the copyright law permitting circumvention of
the purchase of consumable instructional materials such as workbooks
and test answer sheet would make their publication impossible. Sec-
tion 8, we believe, now contains such language since it permits use of
"devices and processes" to exhibit and perform these materials in
face-to-face teaching situations.

As a matter of survival, textbook and test publishers would find it
necessary to fight retention of such language in the law. Publishers
of other materials for equally substantial reasons find this language
equally oppressive.

Lu C. DzouTox,
Ckain of t1W Copyright Commnittee,

Anerican Textbook Publishero lualitute.

AssoCmoTI or AmKucAN UNivvz=sW Puwsu, Ixc.

Norcmber 90. 1964.
Recently our Copyright Committee and our Board of Directors

have carefully studied the draft bill for general revision of the Copy-
right Law. We wish, first of all, to salute you for welding a sound
legal instrument out of a congeries of firmly held positions. To do
so took skill, diplomacy, and above all, patience.

Save for one section, we find it an acceptable bill as now drawn.
There might be one or two fine points on which we would enter
mild demurrers, but let us put them aside and concentrate on the
one section that disturbs university presses greatly. It is Section 48,
the manufacturing clause. We realize that. it is less stringent in some
respects than what appears in the present law, and is thereby an effort
at reconciling the positions taken by authors and publishers, on the
one hand, and book manufacturers on the other. But it seenis to us
that it is a quantitative adjustment of a principle that should not, in
fact, be compromised. Just as the juke box exemption has no place
in the Copyright Law, so too, the manufacturing clause. Both are
equally anachronistic.

We continue to maintain that the site of the composition or print-
ing has nothing at all to do with the rights of literary property; there-
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fore a restriction as to the former does not belong in a law about the
latter.

In short, we believe that Section 48 should be expunged from the
draft bill.

Sincerely yours,
DANA J. PRATr,
Emeouive Seomtay,

Asociation of Amercan Univerity Prea, lIw.

AutmonS LEIAou or AMumcA, Ixc.

November 17,19064.
We submit herewith our suggestions for changes in the Copy-

right Office's Revision Bill (H.R. 11947, S. 8008). These follow our
comments at your hearings on the Bill, in August; and supplement
the statements we submitted before the Bill was filed. After we
have received the transcript of the August hearings 'we may have
further suggestions, and comment&

At the outset may we emphasize the urgency of revising Sections
14 and 16, and the definition of "works made for hire". As these
sections and definition now stand, many authors would not have copy.
right for life-plus-fifty years and would be deprived of any protec-
tion, under Section 16, against "assignments in perpetuity". More-
over, Section 18, even when applicable, is regrettably inadequate.

See. 4.-.-Government Works
Subd. (d). The word "further" should be stricken. It does not

appear in the comparable provision of the existing law (last pars-
graph, Sec. 8) and its introduction here might be taken to imply
that the Government's use, without permission, was allowed.

Sec. 6--Fair Use
I. We suggest that Seo. 6 be deled The defense of fair use

should be left to the Courts.
II. In the alternative, we suggest that Sec. 6 be completely changed

to read as follows:
"Nothing In this title shall be construed to annul or limit the defense of
fair use."

or as follows:
"(a) Notwithstanding the provisions of Sec. 5, the fair use of a copyrighted
work * ., is not an infringement of copyright.
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III. As a second alternative, we suggest that Sec. 6 be changed
to read as follows (* * * indicate deletions; italics indicate new
material):

"(a) Notwithstanding the provisions of Sec. 5, the fair use of a copyrighted
work $ * 0 is Prt an infringement of copyright.
"(b) In determining whether the use made of a work in any particular
case Is a fair use, the factors to be considered shall Include:
(1) the purpose and character of the use;
(2) the nature of the copyrighted work;
(3) the amount and substantiality of the portion used in relation to the

copyrighted work as a whole;
(4) the amount and substantiality of the portion ued in relation to the

work in which it Is used as a whole; and
(5) the effect of the use upon the potential market of the copyrighted work."
"(c) In no circumstances #hall any of the following be deemed a fair use:
(1) the use of an entire copyrighted work, or a substantial portion thereof;
(2) the reproduction or distribution of a copy or copies of any portion of a

copyrighted work where such portion is not uscd in another work
created by the user.

(3) the performance of a dramatic work or a part thereof exccpt by instruo.
tore or pupils in the classroom In the course of face to face teaching
activities.

"(d) Fair we must be pleaded as a defense and proven, by the person who
has used the copyrighted work without the copyright owner's consent."

IV. If the words "necessary or incidental" are to be included in
any context, "or" should be changed to "and".

See. 7
Subsec. (a) should be deleted. This negates the grant of lending

rights made in 5(a) (3). In fact, if 7(a) stands, there is no point
in adding the words "or by rental, lease or lending" in 5(a) (3).

Sec. 13-Public Communication of Broadcast*
Subd. 1 should be modified to read as follows:
"(1) relaying of a public broadcast embodying a performance or exhibition
of the work, that hae been received by a public establishment, to the private
rooms of such establishment by means of a system of loudspeakers or other
devices, unless the person responsible for the relaying or the operator of the
establishment alters or adds to the content of the material included in the
broadcast ;"

This would make it clear that the section was not intended to exempt
performances of copyrighted works transmitted by "closed circuit"
methods to audiences gathered in "private rooms" of hotels and other
public establislunent&.
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See. 14--Ownership o/ Copyright
I. De/lnition of "Work. Made for Hire"

Both Section 14 and Section 16 are significantly affected by in.
cluding "works made on special order or commission" in the cate-
gory of "works made for hire" (Section 54).

Under this loophole, many authors, who are not employees for
hire, would be prevented from having copyright for 'life-plus-fifty"
years and would be deprived of protection under Section 16. As we
advised you in our letter of June 19, 1964, we are completely opposed
to this provision.

Books are often published under contracts executed before the
work is written, or completed. These could be deemed written "on
special order or commission"; but they are not now considered "works
made for hire". Under the new definition they would be. In-
evitably, publishers' printed form contracts would contain a clause
providing that the author agrees that his work shall be "deemed"
a work made for hire--just as all publishers' form contracts now pro-
vide for a grant of rights under renewal, as well as original copyright,
and for the same purpose. Authors do not have the economic power
to resist this pressure. They would have to sign contracts containing
this clause, just as they now must sign away their renewal rights-
in order to get their books published.

We request that the definition of works made for hire be changed
to read as follows:

"A 'work made for hire' is a work prepared by an employee within the
scope of his employment. A work made on special order or commission
is not a 'work made for hire'."

This is the definition proposed in your prior draft. Provisions to
deal with the problems of textbook and encyclopedia publishers under
Sec. 16, are proposed below.
II. See. 14(b)

(i) For the reasons discussed above, we request that the phrase
"or other person for whom the work was prepared" be deleted ..

(ii) The logical presumption is that the person who wrote a work
is its author. The person who needs the protection of a "statute
of frauds" is the author, who is mortal; not a corporation, with un-
limited lifespan and the means of "making a record" in for-hire
situations. Therefore, we request that 14(b) be revised as follows:

"In the case of a work made for hire, the person or persotm who wrote
the work is considered the author for purposes of this title, and shall own
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all of the rights comprised In the copyright, provded, however, that if the
partde. have eapreasly to agreed in writing, ergsed by them, the employer
shall be considered the author for the purposes of this title, and shall own
all of the rights comprised In the copyright."

Sec. 16-Termination of TraM/er
We suggest that certain changes be made in Sec. 16 to remedy its

shortcomings. The changes are contained in a revised version of the
Section, below. We are also setting forth as an alternative, a re-
vision of the present Sec. 24, which would meet the problem of "re-
version" by retaining the present renewal system and adding a third
term.

These are the shortcomings of Sec. 16 which lead to our sugges-
tions for a revision of it:

1. Denial of Protection. The Section would unfairly deny protect.
tion to many authors in these situations:

(a) where a book, play, symphony or other work that is a creative entity
in its own right (as distinguished from contributions to dictionaries, encyclo.
pedias and other composite works) are written under a contract that might
fall into the "special order or commission" category. Under 16, protection
would be denied bect use a publisher agreed to pay for a book to be written,
rather than to pay for one that had been written. (This is not a reason for
granting protection to some novelists, playwrights, etc., but not others.
Indeed, no criteria could be written into the Act to Justify the distinction
for these types of works. Compensation can be the same In one situation or
another. For example, a work can be specially "ordered or commissioned"
on the same monetary terms as a contract for the publication of a finished
work-a guaranteed advance and royalties. Efforts to draw distinctions
on the ground of "direction" or "suggestions" by a publisher, or other person,
specially "ordering or commissioning" a creative work In these areas, is
equally futile. A publisher's "suggestions" as to what an author is to write
(when a novel is specially "ordered or commissioned") no more give him a
claim to perpetual control of the copyright in the author's creation, than do
an editor's suggestions as to changes an author should make In a book
written before a contract to publish the book is made (i.e. when not on special
"order or commission".) Experience In other media of communication show
that claims as to what a non-writing executive allegedly "contributed" to
the creation of a piece of writing, can cuuse bitter controversy and become
a weapon for abuse of an author's rights. Undoubtedly, any distinction in
the statute, on this ground, would become a means of evading the termination
clause-with spurious, doubtful or litigious claims of directionn" or "contri-
bution" by non-authors.)

(b) where the writer, though an employee for hire, Is to be deemed the
author for copyright purposes: e.g., under the Section as written-when his
employer agrees to this.

(c) where an author has written a book for one person (on special order
or commission, for hire) but has reserved or recovered various rights which
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he then transfers to others. As now written, Sme. 16 Is barred to him as to
a work labeled "made for hire", even where he transfers a right In it to
some one who neither employed him to write the work nor commissioned
or ordered the work; e.g., an author writes, as employee or on special order,
a novel, but the publishing contract reserves the motion picture rights to
him, and he transfers them subsequently to a motion picture company.
Under the Section, he could not terminate this transfer; he should be
able to.

See changes I and VII, below.

2. Tratwfera of non-exclusive right should be iwluded. As written,
Section 16 would not allow an author to terminate transfers of non-
exclusive rights. This would permit publishers and other users to
vitiate the protection of the Section-by requiring an author to
simultaneously grant an exclusive license or assignment of certain
rights for 85 years and a non-exclusive (and presumably non-termi-
nable) transfer of the same rights for the duration of the copyright
term. Even if an author terminated a transfer of publishing rights,
he might be effectively prevented from licensing them to another
publisher, since he could not grant an "exclusive" license-his original
publisher would still hold an effective non-exclusive license. Even
if a composer terminated a transfer of his copyright to a publisher,
the latter could still share in his recording and performance income-
if the publisher had demanded (as he could under 16) a non-exclusive
perpetual license of these rights, as well as an exclusive assignment
of the copyright.

Moreover, a non-exclusive license "in perpetuity" can also be unfair
and harmful to an author and deprive him of a fair share of the in-
come his work produces 30 to 40 years in the future. The circum-
stances which call for right of termination in connection with an as-
signment of a copyright or an exclusive license of rights, are present
with equal force in the case of a non-exclusive license. The renewal
clause now applies "across-the-board" to all transfers on an exclusive
or non-exclusive basis. We believe the termination clause should, too.

See change II, below.
8. Tkirty-fve years is too much. In your prior draft, transfers

could have been terminated after 25 years. We think this is a more
than adequate period. Indeed, in the Register's Report to Congress
20 years was stated to be sufficient. On the other hand, thirty-five
years is far too long. The author who contracts for the publication of
a novel at age 35 will not be able to terminate the transfer until he is
70.

Sea change Ill, below.
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4. The effective date of termination it ambiguously stated. It is
obvious to us that the intention of the Section is to allow an author
to terminate a transfer, with the termination taking effect at the end
of the 35th year. But some have interpreted the Section to mean that
the author cannot act to terminate until that time; that he must then
give two years' notice; and that, as a result, the effective date of ter-
mination cannot occur until at least 87 years after execution. We be.
lieve this ambiguity should be eliminated.

See change IV, below.
5. The time for notice is inwuncient. An author should have more

than two years in which to exercise the right of termination. This
brief a time could work a forfeiture. We suggest 10 years. On the
other hand, we have no objection to prohibiting the service of notice
until a reasonable time after the execution of the transfer, as requested
by publishers at the August hearings.

See changes V and VI, below.
6. The exception as to derivative works should be limited to motion

pictures. The reasons for permitting the continued use of a motion
picture version of a copyrighted work, after termination of the trans-
fer, grow out of the special economic and creative circumstances in-
volved in that medium. Millions of dollars may be spent in creating
a new work, in which underlying work is one of several elements mak-
ing up the finished product. The same considerations do not apply
in the case of other derivative works, and they should not be excepted.

See change VIII, below.
1. The free use of an autlwr's motion picture rights after termina-

tion, should not be permitted. One of the circumstances in which a
renewal or termination clause is most needed, is the transaction in
which the user takes a perpetual assignment for a lump sum and re-
fuses to provide that the author shall share, in later years, in the con-
tinuing income from his work, or be paid for its continued value.
Under such contracts, authors of books and plays have been denied
any share in the windfall income earned by motion picture companies
from the exhibition of motion picture versions of their works on
television. The right to continue showing a motion picture should be
conditioned on payment of a reasonable fee to the author. This can
be done, as we suggest below, by specifying a fee in the statute, or by
providing that a standard fee will be fixed from time to time by the
Copyright Office.

See change IX, below.

8. The author's right to use hAi reverted motion picture rights
should be made clear. We understand that the intention of Section
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16 is to allow the author to make full, free use of the rights that he
recovers when he terminates a transfer to a motion picture company
(or, as now written, to the maker of any other derivative work), sub-
ject to the company's right to continue exhibiting its film. However,
the Section leaves open the possibility of a claim by a motion picture
company-transferee that the author could not license further motion
picture or television versions of his book or play after termination,
because these would diminish the value of its original grant and the
continued exhibition of its film. We think the statute should make
it clear that the author may, after transfer, freely license new motion
picture versions of his work.

See change IX.
9. The continued use of contributions to encyclopedias, dictionaries

and other composite works, after termination. It is not necessary to
deny the protection of the termination clause to authors of works
"prepared on special order or commission'"-in order to allow the
publisher of a dictionary, encyclopedia or other composite work to
continue to publish the work, after the authors of those contributions
exercise their right of termination. This can be accomplished by
adding a provision to that effect to Section 16. (There is also sug.
gested below, as an alternative, another definition of "work made-for
hire"--changing its aplication to works prepared on "special order
or commission".)

See change X, below.
10. The author's right to negotiate transfers for we in subsequent

periods. Section 16(b) (2) prohibits the author from making any
subsequent transfer of rights that covers a period after the prospective
termination date (of the first transfer), before that date arrives. But
it excepts transfers made to the original transferee. This provision
penalizes the author and his family, and places them at the mercy
of the original transferee. It should be eliminated. The only limita-
tion on transfers that cover any period after the termination date,
should be that imposed under (a) (l)-namely, that such transfers
be terminable 35 (or as we propose, 25) years after the date they are
executed. This effectively protects the author against pressures to
transfer rights, in advance, for future periods-whether by a tie-in
transaction, or otherwise.

The following is the text of Section 16, revised in accordance with
our suggestions-both additions and deletions are indicated; and the
changes are numbered in the margin in accordance with the foregoing
references:

See change Xl, below.
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516. TERMINATION OF TRANSFERS OF COPY.
RIGHT OWNERSHIP.
(a) CONDITIONS FOR TERMINATION-4I 46h (Change)

ow f m wok smr hn wd ae 14 hfre yAI
transfer by the author after January 1, 1987, otherwise
than by will, of copyright or of any exclusive or non-
ecwive right under a copyright is subject to termination 1"
under the following conditions.

(1) A uy time e, h yes ( " he IV
emsetmie The transfer may be terminated by the author
who executed it or, if he is dead, by his legal representa-
tives, legatees, or heirs. The termination may be
effected notwithstanding any agreement to the contrary,
including an agreement to make a will or to make any
other future transfer. The termination may take effect
at any time fter 86 55 years from the date of execution III/IV
Qf the transfer.

(2) The termination shall be effected by serving a
written notice, stating the effective date of termination,
upon the transferee at least 4wo ten years before that. V
date, and recording a copy of the notice in the Copyright
Office before that date. The notice shall comply, in
form, content, and manner of service, with requirements
that the Register of Copyrights shall prescribe by
regulation. The notice may not be sevd within ten years VI
from date qf excution, of the tran fr.

(3) In the a •s Qf a work made for hire, if th person
who prepared the work is not considered the author (under VIl
the provison of Section 14(b) hereof), he, or if he is
dead, his legal representatives, legaiee or heirs, may
nonetheless terminate any transfer made by him to anyone
other than the employer for whom he prepared the work.

(b) EFFECT OF TERMINATION-Upon the ef-
fective date of termination, ownership of, and the
privee to exercise, all exclusive and non-erclusive rights
under this title that were covered by the terminated
transfer reverts to the person or persons who efflected the
termination, but with the following limitations.

(1) After the termination of a transfer under this
section, * derivei• e weok a motion picture version of a
work prepared before the termination under the authority VIII
of the transfer may continue to be utilized under the
terms of the transfer, provided that the transfere shall
pay annually to the person or persons who qfected the

all
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(Change)
termination, a royally f 5% qf the transferee's gross IX
receipts from said motion picture version, or the compe-.
sation provided in the transfer for suc continued wse,
whichevr amount is greater, 4e0 We " doee ite
e0n4 4 the p"epeNo 'ief After the termination, the
trnsfere may not prepare any other motion picture
version, or other derivative works, based upon the copy- IX
righted work covered by the terminated transfer; and
the person or persons who effect tMe temination may,
thereater, prepare, or authorize others, to prepare and
exploit other motion picture versions, or derivative works IX
based upon said copyrighted work.

(a) No 6MtreeW. or Og epeMeet 4. 4r es.9Uv AW N
0erof Vow tim alte thwminetbieft "Wy em81"ei, gh

o8e.rod by the temiM edtr6er is Yelid tm esXI
(Ar) it i. "lds altr the doft i de " 0. of-t.rmimn4n.

or
(4) 4e i dMetOe , * Pswwee WU traefefer~e

""nder 4e ti e to 61 foW
(3) After te temination of a transfer under tis

section, contributions to composite works, supplementary
materials and te materials, published before the termination
under te authority of the transfer, may continue to be X
published under tMe terms of Me transfer in Me com-
posite work, textbook or main work in which such con-
tribution or material had been published before Me termi-
nation, or revised edition. Mereqf; provided that after Me
termination, Me transferee may not make any oter we
qf such contribution or material, and Me person or persons
effecting Me termination may make any other use Merof.

To accompany proposed Sec, 16(b) (2) above, the following defini-
tions would be added to Sec. 54:

(1) "A 'ooWsoe worb' Is a work such as an encyclopedia, dictionary,
thesaurus, glossary or atlas, in which several contributions are collected
In a volume or series of volumes for reference purposes."

(II) "'Tee# mweriar Is material written primarily for, and first pub-
lished In, a textbook sold ar distributed to public or private educational
Institutions. To the extent that such material to thereafter published and
used In any other manner, It shall not be considered textbook material."

(111) "'1 Bpplement"r masert~ Includes such material as forewords,
Introductions, prologue., epiloues, Indices, maps, charts, tests and answers,
or similar material prepared by one person for use In connection with a
work written by another, Illustrations for a text written by another author
where such Illustrations do not constitute a major portion of the combined
work, arrangements of musical compositions and translations.

(iv) "A 'main test' is the work In which 'supplementary material' Is
used.'
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As an alternative to our proposal for Section 16(b) (2), the defini-
tion of a "work maje for hire" might be revised as follows:

"A 'work made for hire' Is:
"(A) a work prepared by an employee within the acope of his employ.

ment; or
"(B) supplementary material, text material or a contribution to a

composite work prepared on special order or commission, If the parties
expresl/y agree In writing, signed by both of them:

"(1) that such material or contribution shall be considered a work
made for hire; and

"(2) that the person who prepared such material or contribution
shall have the right to publish It otherwise than In a textbook, main
text or composite work, as the case may be, at any time matter 25 years
from the date of execution of the agreement."

We think the approach of our proposed 16(b) (2) is preferable to
the above definition. Also, we might note that we are willing to ac.
cept the "special order or commission" device here only because in the
special categories of works to which it could apply, it would not be
as likely to become a weapon for abusing the author's rights.

EA'tnding copyright under tiw present renewed ay/em to l/fe.plm.
t/qty /years. In a letter dated April 10, 1904 it was proposed that the

problem of safeguarding authors against "assignments in perpetuity"
could be solved by retaining the Renewal System and adding a third
term which would extend protection for lifeeplus-fifty years. A draft
of Section 24 of the present law, revised to accomplish this, follows.
It is drawn to cover all works, unpublished as well as published; it
could also be drawn to retain the present system of common law pro.
tection, by eliminating Sub-par. F. (We have also drafted a "mod.
ernized" and more concise version, which appears below).

§ 24. DURATION; RENEWAL AND EXTENSION.--
(A) The copyright secured by this title shall endure for twenty.

eight years from the date of first publication, whether the copyriglited
works bears the author's true name or is published anonymously or
under an assumed name: $-Prvide4,

(B) (1) Uet In the case of any posthumous work or of any period.
ical, cyclopedic, or other composite work upon which the copyright
was originally secured by the proprietor thereof, or of any work copy.
righted by a corporate body (otherwise than as assignee or licensee of
the individual author) or by an employer for whom such work is made
for hire, the proprietor of such copyright shall be entitled to a re.
newal and extension of the copyright in such work for t6e furher a
second term of twenty-eight years when application for such renewal
and extension shall have been made to the copyright office and duly
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registered therein within one year prior to, or wihin 6 yeam after,
the expiration of the original term of copyright:

AM4 tAwldo. Wh o (9) In the cam of any other copy.
righted work, including a contribution by an individual author to a
periodical or to a cyclopedic or other composite work, the author of
such work, if still living, or the widow, widower, or children of the
author, if the author be not living, or if such author, widow, widower,
or children, be not living, then the author's executors, or In the ab.
sence of a will, his next of kin shall be entitled to a renewal and
extension of the copyright in such work for a Aore. second term of
twenty-eight years when application for such renewal and extension
shall have been made to the copyright office and duly registered
therein within one year prior to, or within 6 year after, the expire.
tion of the original term of copyright:

(C) (1) In the cae of any copyrighted work referred to in pars.
graph (B) (1) above, the proprietor of such copyright shall be en.
titled to a second renewal and extension of the copyright in such work
for a further term of nineteen year when application for such second
renewal and extension shall have been made to the copyright office
and duly registered therein within one year prior to, or within five
years after, the expiration of the first renewal term of copyright .

(2) In tie case of any copyrighted work referred to in paragraph
(B) (2) above, the author of such work if still living, or the widow,
widower or children of the author, if the author be not living, or if
such author, widow, widower, or children be not living, then the
author's executors, or in the absence of a will, his next of kin, shall
be entitled to a second renewal and extension of the copyright in such
work for a further term which shall continue until the end of the
fiftieth year after his death, when application for such second renewal
and extension shall have been made to the copyright office and duly
registered within one year prior to, or within five years after, the
expiration of the first renewal term.

(D) In default of any application for renewal and extension, as
provided in Subparagraph (B) or (C) above, the copyright in any
work shall determine, effective as of the first day of the first or second
renewal term, as die case may be.

(E) In the event that an applicat,4n for renewal and extension is
filed within five years after tile expiration of the preceding tenr of
copyright, any person who begins an undertaking that infringes such
renewal copyright prior to the filing of such application, incurs no
liability for damages or profits under Section 38; and in a suit for
infringement in such case, the court ma require and impose the condi-
tions specified in Section . . . (27(b) of Revision Bill).

51-314----6I1
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(F) (1) Copyright in an unpublished work created after January
1, .196T, subsists from its creation and shall terminate at the time
provided in the following subsections, unless published before then:

(a) In the cas of a work prepared by one author, at the end of
the fiftieth year after his death.

(b) In the cae of a joint work by two or more authors, at the end
of the fiftieth year after the death of the last of the authors to die.

(c) In the case of an anonymous work, a pseudonymous work, or
a work made for hire when the employer is considered the author,
fifty years from the year of its creation; but If the indentity of the
author of an anonymous or pseudonymous work is revealed, before
then, in the registration or other public records of the Copyright
Office, at the time provided In subsections (a) or (b).

(2) If a work is published before the end of the applicable term
specified in subdivision I above, copyright thereon shall endure for
the periods, and under the conditions specified in subparagraphs (A)
to (E), Inclusive, above.

(G) Any transfer by an author, his spouse or children, of the first
or second renewal copyright in a work, or both, or any rights secured
thereby, shall be void ab initio and unenforceable, if made in connec-
tion with or as a condition for the acceptance of, a transfer of the
original or first renewal copyright in such work, or any rights secured
thereby; but without impairing the validity of the transfer with re-
spect to such prior copyright."

A, B and C of the foregoing proposed revision of Se. 24 are drawn
in the literal language of the present section, except for the proivsion
for a five year grace period. Sec. E, patterned after 27(b) of the
Revision Bill, would protect any user who commenced uses during the
grace period, before an application for renewal was filed.

Sec. 0 is, of course, not in the present Act. But, it is, we think, in
the law. We believe it states both the rationale of the Witmark case
and the Supreme Court holding in Un cited State. v. Paramount and
UWWted State v. Loeo',, lnw. In Witmark, Mr. Justice Frankfurter
said the purpose of Congress in establishing two separate copyrights
on a work, instead of a single term, was to "enable (d) the author to
sell his copyright without losing his renewal interest."

In United State v. Paramount and United State v. Loetm's In. the
Court made a "flat holding" that

"'a refusal to license one or more copyrighta unless another copyright is
cce Is IllegaL"

As mentioned, we have recast Sec. 24, in the terms of the present
statute. However, we believe that it could be restated more concisely
without changing the substance of Its provisions. Also, we believe
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that provision could be made which would prevent forfeitur of copy.
right during the renewal period without substantially interfering with
the use of works whose owners are no longer interested in protecting
them. This could be accomplished, by providing that renewal occur
automatically, in favor of the person entitled to obtain it, but that he
not be entitled to prevent use of a work during a renewal period until
he had filed notice of his intention to exercise his rights during that
renewal period.

The text of the "modernized" version of Sec. 24 is as follows:
"Sec. 24. Duration; Renewal and Extension

(A) The Copyright secured by this title shall endure for twenty.
eight years from the date of first publication.
(B) The author of the work, or if he is dead, his spouse and child.
dren, or if they are dead, his legal representatives, legatees or heirs,
shall have

(1) a renewal and extension of th. copyright for a second term
of twenty-eight years; and

(2) a further renewal and extension of the copyright for a third
term which shall continue until the end of the fiftieth year after
the author's death, or, in the case of joint works by two or more
authors, until the end of the fiftieth year after the death of the last
author to die.
(C) In the case of an anonymous work, pseudonymous work or a
work made for hire when the employer is considered the author, the
copyright proprietor shall have

(1) a renewal and extension of the copyright for a second term
of twenty-eight yeais; and

(2) a further renewal and extension of the copyright for a third
term of nineteen years; provided that If the identity of an author of
anonymous or pseudonymous work is revealed in the records of the
Copyright Office before then, the third term shall endure for the
term specified in subparagraph (B) (2).
(D) The right to the first and second renewal copyright shall vest
in the person who shall, on the first day of each such term, be en.
titled thereto under subparagraph (B) or (C) above, without any
formalities.
(E) (1) A statement of election to exercise rights under a renewal
copyright during a renewal term, may be filed at any time during
such renewal term, or within one year prior to the commencement
thereof.

(2) where a statement of election is filed after the start of the
renewal term to which it applies, a use of the copyrighted work
during such renewal term, commenced prior to, or within 60 ckys
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after the filing, of said statement shall not be an infringement of
copyright; but the continuation of such use after three months from
the date the user receives a notice that a statement of election has
been filed, shall be an infringement of copyright. In a suit for
infringement in such a case, the court may require, as a condition
for enjoining the completion of the use, that the infringer be reim-
bursed for any reasonable expenditures incurred by him that he has
not already recouped out of the proceeds of the use, and the Court
may require as a condition for permitting the infringer to complete
his use, that he pay the copyright owner a reasonable license fee in
an aniount and on terms fixed by the Court.
(F) (1) Copyright. in an unpublished work created after Junu-
ary 1,1967, subsists from its creation and shall terminate at the time
provided in the following subsections, unless published before then.

(a) In the case of a work prepared by one author, at the end of
the fiftieth year after his death.

(b) In the case of a joint work by two or more authors, at the end
of the fiftieth year after the death of the last of the authors to die.

(c) In the case of an anonymous work, a pseudonymous work,
or a work made for hire when the employer is considered the author,
fifty years from the year of its creation; but if dte identity of the
author of an anonymous or pseudonymous work is revealed, before
then, in the registration or other public records of the Copyright
Office, at the time provided in subsections (a) or (b).

(2) If a work is published before the end of the applicable term
specified in subdivision 1 above, copyright thereon shall endure for
the periods, and under the conditions specified in subparagraphs
(A) to (BE), inclusive, above.
(G) Any transfer by an author,' his spouse or children, of the first
or second renewal copyright in a work, or both, or any rights secured
thereby, shall be void ab initio and unenforceable, if made in con-
nection with or as a condition for the acceptance of, a transfer of
the original or first renewal copyright in such work or any rights
secured thereby; but without impuiring the validity of the transfer
with respect to such prior copyright."

Seo. 19--Pre-emption
We suggest that the Act include a provision to assure the continued

protection of characters in copyrighted, works and titles of copy-
righted works. The recent Supreme Court decisions have caused some
confusion in this areq. We doubt thAt the decisions actually stand
for the proposition that a title of.a tcoyrighted work, or characters
in the work1 cannot be prot~ed at common law. However, there is
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no point in putting off to another day, and at the cost of confusion and
considerable litigation, determination of the issue; and we think that
the problem should be met in the pending revision of the Copyright
Act.

We suggest that it be done by adding to Section 19 new subpar.
graph (c), reading as follows:

"Nothing in this title shall be construed to annul or limit the right of the
author or proprietor of a copyrighted work, at common law or in equity, to
prevent the copying, publication or use of the title to, or the names or
portrayal of characters In, such work, without his consent, and to obtain
damages therefor."

Or, by providing in Section 2, that the subject matter of copyright
shall include titles and characters of copyrighted works; and by e-z
eluding statutory damages for infringements of these rights.

Seo. f--Dtua"ion
The first. lines of subparagraph (c) shall be changed to read as

follows:
4I6n the case of an anonymous work, a pseudonymous work, or a work
made for hire, when the employer is deemed the author under the proyW-
sbone of this title, copyright endures (etc.)."

As now drawn, a writer who is employed for hire, but by agreement
is to be deemed the author, would be deprived of protection for life-
and-50 years. This change remedies that anomaly.

See. £w-Duation of Copyright in Sbhsintg& Work.
[In subsection (a) (1)] ... "five years" should be changed to "one

year", to avoid reducing the protection of the renewal section.
We would also urge that the provisions of 22 (a) (8) be revised to

conform with the comparable provisions of Sec. 16 above.

See. J4-7-Notice
The words "or ekmehere" should be deleted.. To require notice

in copies published abroad, whether under the authority of the copy.,
right owner or not, could result in widespread forfeiture of copyright
and endless litigation. As we have emphasized, authors in this count.
try seldom have any control over the actions of foreign publishers.
Often, they are not even in a position to insist that a license for foreign
publication contain a clause requiring the insertion of notice. Nor
have they the power to enforce such a provision.

If these words are not deleted, there would be'considerable con..,
troversy in this area. Piratical publishers *ould have a loopholeW
permitting them to issue competing copies df a Work whenever' they
managed to find a European, African, South American, or other edi-



CO2PYI0J1? LAW RV/SIHON

tion without a copyright notice, and American authors and publishers
would be put to heavy expense in proving either that the edition was
without their authority, or that they had required the insertion of
notice in the copies and that the foreign publishers had failed to com-
ply with the contract. Perhaps the practical consequences of this have
not become apparent to the Copyright Office. We would assure you
that assembling proof and testimony in this type of action are formi-
dable and costly. We urge that these words be deleted from Seo. 24,
and from Sec 25.

Sec. 07-Notic
(ii) We request that in (a) (2) "five years" be changed to "ten

years".
(ii) Subpamgraph (b). We urge that there be added... the

folowing words:
"An undertaking commenced more than 60 days after registraon for the
work hrs been made under Section 80, shall not be deemed an innocent
Infement and shall not be governed by the provisions of this sub.
pararaph (b)."
It would be impossible for a publisher who discovers the erroneous

omission of a copyright, to give actuall notice" of a registration to
anyone throughout the United States, or the rest of the world, who
might be planning or had embarked on an undertaking that would
constitute infringement (Until the results appeared, he would not
even know of it). We think it is unreasonable to require this. Cer.
tainly, any publisher, motion picture company, etc.-in undertaking
use of a copyrighted work for profit (and where any expenditure is
involved)-takes the trouble and (brief) time required to check the
Copyright Office records In fact, with a 60 day .post-filing grace
period, there would be no chance of such a user being injured.

If your concern is with a teacher, or other casual user who makes
a few copies of a work, we submit that their unique problem can be
dealt with separately, without opening the door for infringement
by users who rely on the omission of notice.

See. fJ-Notice of Copyright
We must emphasize our view that this section proceeds on an ut-

terly fallacious premise, namely, that copyright notice is, or should
be, a starting point for a search of title. This section has nothing
to do with advising whether a work is or is not in copyright. It
primarily relates to transactions for the licensing of rights. A pros-
pective licensee or assigned can start with the assumption that the
author is the owner and easily find whether someone else has title by
checking the records of the Copyright Oflce&-,by looking for a re-
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corded transfer executed by the author. We submit that in a com-
mercial transaction it is no great burden on a prospective user to
verify the validity of the transferor's title. Moreover, where the
transferor is a reliable business concern, the user can usually hold
him responsible for any lack of title in the rights transferred.

We urge that Sec. 25 be amended by deleting everything after the
first sentence. These provisions still create a risk to authors, in the
event of a delay in registration, that they should not be required to
bear.

Seo. 0.-66CyrgU Registratio
We suggest that subdivision (b) (2) be amended by eliminating the

requirement for deposit of copies as a condition for registration (and
therefore for the protection of all rights under the Copyright Act).
The recent experience under the Mexican Copyright Law brings home
to us the complete unfairness of coupling the deposit of copies with
registration requirements. Many American authors will be unable to
comply with the Mexican Act because they cannot, at this point, find
copies. We do not believe that our Act should impose this burden
either on American authors or foreign authors. Registration per se
the preparation and transmittal of documents, is not a great hardship;
but the filing of copies of the work is. We think that the filing of
copies can be encouraged by making copies, certified by the Copyright
Office, proof in a court proceeding.

Also, we urge that if any deposit requirements are retained, that
subsection (b) (2) be amended to read:

"In the case of a published work, two complete copies or phonorecords
of the best edition then available; provided that, if copies of a published
edition are not available, two copies of the work prepared by any method of
duplication which will reproduce them legibly from a typed or printed text"

Sec. 54
We propose the addition of a sentence, reading as follows:

"The omission of a definition of any term used in this Act, connotes that
the meaning of the term is commonly understood, and that no definition
Is required."

The reason for this, we should point out, is that while many works,
such as "motion picture", "literary works", etc. are defined, other cate-
gories of work, such as dramatic works, choreography, etc., are not.
The omission of a definition mght be seized on to argue that there
was some implication to the omission.

Very truly yours,
, oIwXe KA Ur,

(7owmla, Autkora League of America, Inc.
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At'nioRs Lu•roz OF AMERICA, INC.

November 24, 1964.
Our letter of November 17, 1964, proposing changes in certain sec-

tions of the Revision Bill, did not cover the Manufacturing Clause
and other provisions which we believe also require modification. Our
suggestions as to those are set forth below.

See. 43-Afanufaoture and Importation of (opiee

Subparagraph (d) now provides that an American author loses
forever his exclusive right to make and distribute copies of a work,
once copies are imported or distributed in the United States, in viola-
tion of Sec. 43. We have pointed out that irrevocable forfeiture of
this basic right is a harsh and unfair penalty; and also that it was
not required even to serve the protective purposes of 43, i.e., to protect
the American book manufacturing industry against foreign competi-
tion. This clause can defeat that purpose by making it difficult for
an American author to obtain domestic publication of a work pre-
viously published abroad. Without the protection of the exclusive
right to copy, the risk may be too great.

We proposed at the August hearings that if the Manufacturing
Clause is to be retained, it be modified to provide that once copies
of a work are wholly manufactured in the United States, the author
recovers full control of his exclusive right to make and distribute
copies, and the Manufacturing Clause would not thereafter be avail-
able as a defense in an action for infringement of that right.

The representative of the book manufacturing company indicated,
at the hearings, that this modification was acceptable to the groups
he spoke for.

We request that Sec. 43 be amended by adding a new subsection
(e), as follows:

(e) The provisions of subsection (d) shall not apply in the case where
the infringer has made or distributed copies of the work more than thirty
days after the filing in the Copyright Office of a notice, that copies of the
work have been wholly manufactured In the United States by the owner
of the exclusive rights to make and distribute copies of the work, or by
authorization from him.

We have previously indicated our view that the Manufacturing
CYause should be completely eliminated from the Copyright Act. But,
if it is retained, we feel that the foregoing modification is essential.
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See. 35-Infringem4Wi of Coppigkt

We request that... Subseetion (b) ... be revised by deleting
the words indicated below:

"The court *my require 4W jier, and shall permit the intervention, of
any person having ee eaiedn an interest in the copyright."

We believe an author should have the right to intervene in a suit
involving his copyright, but should not be compelled to join. Other-
wise, "divisibility" could become an onerous burden. An author may
assign various of the exclusive rights in his work to different persons
in various parts of the country. Any assignee might bring a suit for
infringement of the right granted to him which is of such importance
to the author that he might wish to intervene. On the other hand,
an assignee might bring one, or several suits, throughout the country
of minor importance, and in which the author has no monetary in-
terest. To compel him to join; to retain counsel; to travel great
distances, would be burdensome. If joinder were compulsory, an
author might have no alternative. A defendant in a minor infringe-
ment suit brought by an assignee, might well--as infringers often
do-assert the invalidity of the copyright. Under the compulsion of
an order of joinder, the author would face the choice of entrusting
the defense of the validity of all of his rights in his work to the as-
signee-or of going to great expense to intervene in the assign,•s
suit, which might involve a minor infringement, minimal damages,
and in which the author might have no financial stake.

If this is to be the price of divisibility, we suggest that further
thought be given to reestablishing full control over suits for infringe-
ment in the author so that he can make this critical decision. This,
however, should not be necessary. The section could be changed as
indicated above to remove the compulsion of joinder while reserving
the right of intervention; and it should be supplemented by a further
provision as follows:

"A judgment in an action brought by or against the legal or beneficial
owner of an exclusive right under a copyright shall not be binding upon
the legal or beneficial owner of the copyright, or of any other right there-
under, who is not a party to the action."

Lastly, we suggest that the right of intervention should be granted
to those who have an interest in the copyright, but not (broadly) to
anyone claiming an interest therein. This might open the door for
frivolous applications.
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Sec. 63--Copyight Ojke Fees (And Sec. 31-Regiitration)

We request that the renewal fee be reduced to $2.00.
We also suggest that consideration be given to establishing separate,

and lower, registration and renewal fees for poems, articles and similar
short works which are usually published as contributions to collective
works; and musical compositions. An author writing in these media
may create anywhere from a dozen to a hundred separate "works" in
a year, each no more than a few pages long. He should be able to regis-
ter these at lower rates than those chargedfor a longer work.

Lastly, we suggest that a subsection (b) be added to Sec. 31, as
follows:

"A single application for copyright registration may be filed for a col-
lection of unpublished literary works written by the same person or persons,
it such collection be less than fifty pages in length."

Sec. --Derivative Works
We suggest that Sec. 2(a) be amended as follows:

"(a) The subject matter of copyright as specified in section 1 includes
compilations and derivative works, but protection for a work employing pre-
existing material In which copyright subsists is available only to the extent
that such material has been used -w.u-lty, with the consent of the proprietor of
the copyright in the pro-axiting material."

The italicized portion is from present Section 2. We think it is
clearer than the cryptic "lawfully"--and will prevent anyone from
making the mistaken assumption that they can employ copyrighted
pro-existing material in a derivative work without the consent of the
copyright owner.

Very truly yours,
IRWIN KAR,

Counsel, Authors League of America, Ino.

Aumoiw LAGUE op AM•EcA, INc.

December 18,1964.
We would like to make the following changes in our letter of No-

vember 17th, in which we commented on the Revision Bill:
1. Section 16-Termination

Sec. 16(a) (2) would require that an author serve the notice of ter-
mination at least two years before the termination date. We felt that
this was unnecessarily restrictive and that the author should have
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more time, near the end of the period, to exercise his right of termina-
tion. However, in commenting on this clause (at p. 9 of our letter) we
suggested that the two years be changed to ten. This was erroneous.
We intended to suggest that the two years be changed to one--that
an author should be entitled to serve a notice of termination at any
time before one year prior to the termination date.

In this connection, our suggested change V (p. 14 of our letter)
should be from thoo years to one year, not ten.

2. Page 15 of our letter.
In our proposed change IX, the words "and exploit" should be

added after the word "prepare", so that the clause would read as
follows:

"and the person or persons who effected the termlzation may, thereafter,
prepare and exploit, or authorize others, to prepare and exploit, other motion
picture versions, or derivative works, based upon said copyrighted work."

3. Page 16 of our lZetter.
In subparagraph (iv) the phrase "Main Text" should be changed to

"Main Work". The latter is the phrase used in change X, on p. 15,
to which the definition applies

4. Page £6 of our letter.
The reference to Sec. 22(a) (8) should read 22(c) (3).
5. Page 28 of our letter.
The discussion of "Notice of Copyright" pertains to See. 28 of the

Bill, not to See. 25.
Very truly yours

IRWM KA",
Counsel, Authomr League of Ameria, Tho.

Liozim V. AzAor
Deoem-ber 15, 1964.

Please add my small voice to the opponents of the "Fair Use Clause"
and of the copyright bill H.R. 11947.

Superficially this clause aims only to provide official sanction for
a fairly common malfeasance, but in fact it opens the door to the
violation of private property rights. If popularity of an action is
to become the guiding spirit for framing new laws, then, in the same
holiday spirit, Congress should next consider legalizing the filching
of staples, envelopes, etc. by office workers, or bolts, nuts, and screw-
drivers by shopworkers.
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It seelus to me that this clause strikes at the %,ery heart of private
property ownex-ship just as the protectionist "Manufacturing Clause"
strikes at the principle of private enterprise for private gain. Al-
though tjhe fair use clause may not prevent a dedicated author from
preparing a manuscript or a profit-seeking publisher from publishing
it, this clause is certainly improper because it legalizes a procedure
which, under different trappings, is outlawed by Federal and State
laws which render private property safe from seizure when the only
justification for that seizure is private gain-be that private organi-
zation: educational, tax exempt, apolitical, or just plain greedy.

Sincerely yours,
Lwwwi V. AZAROFF,

Professor, Illinois Institute of Tec/iologV.

HARow E. BAninrr
Decentier 04, 1064.

My attention has been called to the impending H.R. 11947, in the
Houme of Representatives, relating to a revision of the present Copy-
right law. Some of the features of that bill seem to threaten the
rights and welfare of present and of future authors as to require alert.
and vigorous opposition from those of us who are vitally interested
and affected.

It seems evident that effective protection of any copyrighted mate-
-rial is removed by the permission to educational institutions to permit
the reproduction of "* * * a single copy". Such a permit is enough
to discourage the writing of new books for which copyright protection
is necewary. ,.

'As an author of college textbooks, produced for me by McGraw-Hill
Book Co. and John Wiley and Sons, I wish to call my protest to your
attention, and to offer any assistance possible in a fight against the
bill.

Very truly yours,
,,•.A E BHRR. BRr.

' PoXALD E9. BARKER'*

November 24, 1964.

1, was' visiting the U.S.S.R. during your recent correspondence wi04
`iy colleague Mr. Bowers about the Manufacturing Clause in the new
Copyright Bill (H.R. 11947)'but I have since seen it and I am most
grateful to your for clearing up that point about the importation of
repro-pulls.
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This is, of course, entirely a matter of American legislation, and I
should not be presuming to write to you again on this subject had you
not made it.clear in previous correspondence and when we met last
year that you would weelome any views which I or nmv Association
Might have on this extremely important Bill. Although, therefore,
I quite see that the fact that one may still secure ad interim copy-
right by importing a set of repro-pulls and using them to manufacture
an edition of not more than 3,500 copies for sale-in the U.S.A., it does
seem to me, and to my Council, that the overall effect of the new
Manufacturing Clause (48(c)) is to set back rather than advance the
reform at which your most welcome Bill is otherwise addressed.

As you know only too well, British publishers (and American
publishers, too, for that matter) have always taken the view that the
Manufacturing Clause is a piece of petty protectionism that has no
place in a copyright act, even if it has a place in so technically ad.
vanced a country as the U.S.A. at all. I know that the printers are
fearful that without the protection of this Clause they would lose a
great deal of business which is valuable to them. I do not think this
is in the least. trne, but I recognize that their fear is nevertheless real
to them and that, unless someone is able to quiet their fears, attention
may have to be paid to them.

In practice, as I ant sure all the evidence shows, by far the greatest
part of printing which American publishers import from overseas is
(where it does not in any case fall outside the requirements of the
Manufacturing Clause) of a kind that American printers are not in:
general anxious to have. I seriously doubt, therefore, whether the
removal of this protection would in fact harm their interests in any,
measurable degree. Indeed, to the extent that it would enable them
to import, material from which they could print without damaging
copyright they would surely be the gainers.

This, in fact, is the point I want to make. The new Manufktauring
Clause defines far more strictly than the present Clause the processes
of reproduction whose importation would nulify the degree of domes-
tic manufacture required fMr full copyright protection. The present
Manufacturing Clause (16) requires owdy that a work "shall be printed
from type set within the limits of the United States... or from
plates made within the limit of the *United States from type set
therein" although, as yotr well know, your Copyright Ofike have gen.
orally agreed to register foa copyright works (eveti by American
authors) which have been printed in the United'States but by an oftset
process using plates made in the United States from typesetting
done outside the country. It does not seem to us that this iberal
interpretation of the law would similarly be open to you under the
new Clause 48(c), which says that no book is wholly manufactured
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in the United States "if any step in the process of its reproductive
manufacture including but not limited to the composition of type and
the preparation of sheets, films, plates, mats, reproduction proofs,
tapes, or other devices for the reproduction of copies by any process"
takes place outside the United States. This to us seems at one sweep
to attempt to wipe out all the advantages of technical progress from
which not only the American people but people throughout the world
have a right to expect a benefit.

Books are surely so essential to people everywhere (for educational
and scientific purposes, as well as those of culture and recreation) that
anything which might tend to put up their cost must be disfavoured.
The English language is world-wide, witti two main centres of pub-
lishing, the United States and the United Kingdom. Although the
,demand for books in the English language is enormous, the demand
for copies of any individual work can often be quite small. Although
in the U.K., for example, we reckon to publish some 20,000 new titles
a year, it is calculated that the average size of the first printing of
those titles is hardly more than 5,000 copies. The total world market,
shared by the U.S.A. and the U.K., is often less than 10,000 copies.
The economies that can be produced by American and British pub-
lishers printing their separate editions from the same typesetting are
therefore important. To deny copyright protection to an American
work which may command a market of only, say, 4,000 copies, because
it had been printed in the United States from type set in the United
Kingdom would be iniquitous, for the book needed by that relatively
small number of people might well be far more important in terms
of humanity than the best-selling novel which may be printed by the
hundreds of thousands. If, to preserve copyright, American pub-
Mshers are obliged to set even the short-run book in the United Stateih

then their prices must be correspondingly higher and, similarly-.
and this is where I must declare our interest-o must the price of the
British edition of the same book (since the composition cost for that
edition will then have to be borne entirely by the British publisher).

Even more importantly, by referring to "tapes or other devices"
the new Manufacturing Clause would appear to wish to prevent what
promises to be the greatest development in printing since the invention
of moveable type. Computer setting is already here, and it can
hardly be very long before printers on both sides of the Atlantic will
cease to use any hot metal at all but will go straight into photo.
setting by 'computer. The tapes necessary for these computers are at
present quite expensive, and they can only be profitable either for
long-run works or else works where more than one edition is printed
from the same tape. There will soon be correction tapes which will
automatically Anglicize American spelling, and vice versa, even to
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the point of making "translations" such as "spanner" for "wrench".
This, as I say, is almost here, and it brings with it the prospect of
cheaper books--provided, as I have said, the tapes are interchangeable
between countries. And because, to start with, the price of these tapes
will be high, it is essential that the tapes shall be exchanged between
countries if we are to develop their use to an extent where the tapes
themselves will become cheap as well as making for cheaper methods
of production. If the proposed Manufacturing Clause passes into
law, then the American people, and people throughout the world who
depend upon the U.S.A. for their books, are going to be denied these
benefits. I find it extremely hard to believe that a country with the
international sense of responsibility of yours could allow such a
thing to come to pass.

I am sorry to bother you with this long letter, and I hope you will
forgive me if I have been too outspoken. I know your own views on
this Clause, and my only hope is that I may have given you some
ammunition to help ward off those dark powers who seem to be intent
on maintaining the restrictive practices that have in truth been un-
necessary for years.

To sum up: British publishers would vastly prefer the Manufac-
turing Clause to be eliminated entirely; but if this cannot be, then
we do most earnestly hope that those parts of the Clause which 'are
designed to restrict technical and economic development will be re-
moved.

Yours sincerely,
RoNAw BARKR,

Serestarg, Do. Pt1blisA r Association) London,

RAWH H. BLArou•m)D
December 1, 1964.

I am writing in opposition to the Bill which has been drafted and
which, if enacted, would grant certain nonprofit institutions the right
to copy, without payment, copyrighted works.

The copyright privilege is, of course, the principal assurance that
an author has of being paid for his work. If copyrights were ex-
tended to non-commercial organizations, it would, in effect, require
an author to make the equivalent of compulsory contributions to
these institutions and in mqny cases destroy all or much of the mar-
ket for his work.

In addition, copies of work which may have their origin in non-
commercial use would undoubtedly find their way to persons who
should purchase the original material.
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I trust that thee. comments may be of some use to you in forming
an opinion of the validity of this proposal.

As an author of certain books and as former editor of the McGram-
Hill Insurance series, I am a party in interest

Very truly yours,
RALPH H. BMW•oWiu.

CHARLES M. Bnmnorr
February 4, 1965.

It was a pleasure for me to have been present at. the APLA luncheon
last week to hear your talk on some of the more sensitive areas of the
Bill For Revision of the Copyright Law.

Having had a chance to give further thought to the points you made,
I find myself rather uncertain about one matter in particular: the
"fair use" provision. You mentioned that the new bill provides statu-
tory recognition for this doctrine, but that the statutory provision is
not intended to either diminish or expand the fair use doctrine as it
has been developed in the courts.

It seems reasonable to conclude that the statute, therefore, is in-
tended to more firmly establish the doctrine of fair use in its present
stage of development. That, at least, would appear to be the expected
result of a codification of (he existing state of the law, and this is the
very point about which I have certain misgivings. I realize that any
revision of the copyright law must strike a very delicate balance be-
tween what seems to be conflicting interests: copyright owners on the
one hand, nnd users of information on the other. Therefore, I can
imderstand it may be virtually impossible to come up with any gen-
erally acceptable fair use provision that departed in any significant
way from existing law.

I question, however, whether it is wise to freeze this doctrine in its
present form. Recognizing that the judicially developed fair use
doctrine is a liberalizing departure from the otherwise literally exclu-
sive rights in copyright owners, it seems to me that this doctrine has
been developed to accommodate the legitimate needs imposed by
changing circumstances, and should continue to develop as circum-
stances continue to change. To more or less freeze the doctrine at
this stage may very well impede desirable further development. As
a result, the new statute may become obsolete much sooner than it
should, and we would be faced with the problem of revising it all
over again.

The prospect of a possible prematurely arrst development of a
practical fair use doctrine presents me with somewhat of a dilemma,
and I am having difficulty in properly resolving the questions it raises.
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I aim sure that a great deal of perceptive thinking underlies the fair
use provision included in the pending bill, and perhaps an under-
standing of it would help me. Any comments you might send me
concerning this aspect of the proposed fair use provision would be
most gratefully received.

Very truly yours,
CHARLFA M. Bawmorr,

Patent Department, Xerow Cmorprion.

JUo•U CEODOROv
November 29,1964.

As a playwright I strongly urge that authors be protected under
the new Copyright Act against the performance of a dramatic work
by students in public performances.

Perhaps Section Six should contain wording to the effect that per-
formances shall only be authorized for pupils or instructors in the
classroom.

Please give this matter your serious consideration. I feel that if
the wording of the Act is less specific it may open the gates to serious
violations of all dramatists' rights.

Most sincerely,
JEROMH CUIODOROV.

SIDNzY A. DIAMOND
anuary 19, 1966.

I have been meaning for some tint. to submit written cowmemt4
on H.R. 11947 and I apologize for having waited so long. I have
arranged these in order by section numbers, not in the order of their
importance.

Section $(a). The word "lawfully" at the end of this subsection
seems likely to cause difficulty in interpretation. I suggest sub-
stituting: "under license from the copyright owner." .

Section 4(o). I disagree with this subsection as a matter of prin.
ciple and I suggest that it be deleted altogether. If exceptional cir.
cumstances arise, each of them could be treated as requiring separate
legislation, as was done when Section 25106 of Title 39 was enacted

sectionn 6(a) (4). I have stated my reasons elsewhere for believing
that the right of public performance should be extended to sound
recordings as well as to motion pictures and the other works listed
in this subsection. I suggest that.., the word "and" be deleted
and that the following be inserted after "motion pictures": "and sound
recordings."

51474-65-----S
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Section 6(b) (1). If a motion picture sound track is made audible
without any accompanying images, I do not believe that the motion
picture itself (as defined in Section 54) has been "performed." I
suggest that... the words "or to make" be deleted and the follow-
ing substituted: "with or without making."

Section 5(b) (0). In many instances, especially where works of art
are involved, it is the original rather than a copy that is exhibited.
Accordingly, I suggest that ... the words "it or" be inserted after
the word "show."

Section 5(b) (3) (B). The expression "otherwise than as a common
carrier" in this subsection already has created difficulties of interpreta-
tion. It seems to me the best way to solve the problem is to eliminate
subsection (B) altogether; the point would appear to be covered suf-
ficiently by subsection (C).

Section 6. In view of the controversies aroused by this section, my
proposal would be to delete everything after the word "work" ...
[in the first sentence] and insert the following: "shall be an affirmative
defense to any claim of copyright infringement."

Section 10(a). In view of the change proposed above for Section
5 (a) (4), I would delete this subsection altogether.

Section 10(o). This subsection also would be deleted for the same
reasons.

Section 11(b) (1). I do not think it reasonable to require all of this
procedure to be completed before the record is made. Accord-
ingly, . . . I suggest deleting the word "making" and substituting
the word "distributing."

Section 11(o)(1). Following the same suggestion made immedi-
ately above, I would substitute the word "distributed" for the word
"made" ... [in the two places where it appears in the second
sentence].

Section 11(o) (9). I do not see the logic or justification for requiring
payment to be made on records "made" when they may never even leave
the warehouse. I suggest inserting the following at the end of the
first sentence of this subsection, i.e., immediately after the word
"license"...: "and distributed to the public." With regard to
the question of the proper royalty rate, there has been no economic
evidence submitted which would justify an increase of 50% and
more irn the current royalty rate. I submit that the present 20
figure should be retained; or, in the alternative, that another suggestion
I made previously be adopted, which is to make the rate of 10% of the
manufacturer's selling price. This figure would preserve the same
relationship between the royalty and the price of the record that
existed when the 24 figure was adopted in 1909.

24U
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Section 11 (o) ($). For many years, it has been standard practice in
the record industry to account 45 days after the close of thb calendar
quarter. There does not seem to be any sufficient justification for
changing this period, as the subsection in question would do, to a
maximum of 80 or 31 days depending on the length of the particular
month involved. Accordingly, I suggest that the words "in January,
April, July and October" should be deleted and that the following be
substituted: "on the 15th days of February, May, August and Novem-
ber." ... I would then delete "three months" and substitute:
"calendar quarter." Continuing with the next sentence of this sub-
section, the requirement for certification by a certified public account-
ant seems very extreme; even a large company which regularly uses
the services of a certified public accountant does not have its individual
quarterly royalty statements certified, so that the expense element
would be quite considerable. I suggest rewriting... [the language
appearing after the word "as" in the second sentence] to read as fol-
lows: "correct under oath by an officer of the licensee if it be a corpora-
tion; otherwise, by an owner."

Section 13(1). The expression "a system of loudspeakers or other
devices" seems inappropriate since there will have to be speakers and/
or television screens in the private rooms for the section to be opera-
tive; the "system" involved really is the means of transmission of ihe
broadcast from the central receiver to the individual rooms, which
does not require loudspeakers except in the private room itself at the
very end of the process. I suggest that the quoted words be eliminated
and the following substituted :. "a privately-operated wired or wire-
less system."

Section 16. I have stated publicly that I am opposed to this pro-
vision and would delete it in toto.

Section 19(b). ... I suggest inserting, after the word "State,"
the following: "or of the United States." The principal reason for
this is that there might be federal rights under subsection (3), espe-
cially if the Lindsay Bill or some equivalent should be enacted.

section 20(b) ... I would delete the word "second" and substi-
tute "last."

Section 20(c). I do not believe that a pseudonymous work is in the
same category as an anonymous work or a work made for hire. Ac-
cordingly, I would delete ... the words "pseudonymous workW, .
"a pseudonymous work", and ... "or pseudonymous."

Section 20(e). There is a typographical error ... [in the last
sentence] the word "any" should appear only once.

Section 94. I have stated elsewhere my reasons for opposing for-
ealities, especially any requirement of a copyright notice Accord.

265



26COmYRIGnT LAW REVISION

ingly, I woulk either delete Section 24 in toto, or make the notice an
optional provision.

Seotion$6. For the reasons indicated, this section also either should
be deleted or made optional.

Section 26(e). Assuming that Section 25 remains, some change
should be made in the expression "intended to remain with it" which
qualifies the word "container"... This is inconsistent with the pro-
vision in subsection (b) (8), where the word "containers" appears
without qualification, as in the Neighboring Rights Convention, from
which this requirement is taken. I can see some reason for not want-
ing to permit the notice simply to appear on a plain paper sleeve that
is intended to be thrown away but I do not think the present language
serves the purpose. I am not entirely satisfied that I have been able
to devise a suitable substitute but I suggest: "or on the label or a con-
tainer which also bears the title of the work." In this connection, it
should be noted that the name or alternative designation of the owner
would automatically be required by the cross-reference to the word
"notice," whose requirements are set forth in subsection (b).

Sections 26 and £7. My comments on Section 24 naturally apply to
these sections as well.

Section 28 (b) and (c). Consistently with my comments on the
entire question of notice, the words "and is governed by the provisions
of Section 27" should be deleted from . .. [both subsections].

Section 36(b). .. . [Ih the last sentence], I suggest deleting
"require the joinder, and shall"; and also deleting the comma after the
word "intervention." I am concerned that a court might lean in the
direction of requiring the party to be brought in rather than the re-
verse; and there could be many situations, especially with divisible
copyright, where this would be an unnecessary nuisance and expense.

Section 89 ... I would delete "in its discretion may" and substi-
tute the word "shall."... I would insert after the word "by" the
following: "the prevailing party except." Also, I would then delete
the word "or" and the words "any party other than."

Section 43. I would delete this section in toto.

Sincerely yours,
SmxNy A. DiAXOND.

JONATHAN Eizus
January 18, 1966.

I am disappointed by the stand taken by MENC (Music Educators
National Conference) in that they doubt that the new identical copyP
right bills (H.R. 11947 and S. 8008, introduced by Representative
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Celler and Senator McClellan respectively), will "fiil to provide nec-
essarn and suitable pr)tection for educational rights in the public
interest in the schoolchildren of our Nation."

I am wholeheartedly in favor of the much broader view assumed by
the proponents of the new bills--that is, when a composer's and pub-
lisher's rights are satisfactorily defined, amplified and protected, and
when they begin to receive a financial return commensurate with the
experience, effort, care and expense involved in composing and pub-
lishing music, the most desirable of all results will be better achieved:
a tangible encouragement for the composition and publishing of music
of quality, depth and substance for educational purposes--a repertoire
which our students, teachers and audiences greatly need and most
certainly deserve.

Sincerely,
JONATIAN EILKUS,

Assochi/te Professor of Musio,
LeAigh Univemity.

HERMAN' FINKELSTEIN
December 15, 1964.

Re: Di'afting Comnmittee of Committee 304
At the August meetings of Committee 304, 1 made certain comments

about particular sections of the Register's bill. The following are the
specific suggestions I have in mind:

Section 6
Sub-section "(b) (3) (B)" contains the phrase "otherviso than as a

common carrier". It is possible that Community Antenna Television
operators may be regulated in some States as common carriers. Ib
order to be sure that performance transmitted to the public by CATV
operators are not inadvertently exempt, the term "common carrier"
might be defined to one whose acts are along the following lines:

'"he mere transmission of a performance or exhibition over wires or other
means of trausmisaion operated by a common carrier having no participa-
tion or choice directly or Indirectly In (a) the production or selWction of the,
subject matter of the performance or exhibition or (b) the selection of the.
subscribers to or recipients of a service supplying the performance or ex-
hibiti."

I would add the following in place of thei present language of
"(b) (8) (0)":

"(0) to communicate or transmit the work to the public by radio, tele-
vision, telephony, or any other mens or' device whether now known ot
hereafter invented."
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Section 8

In "(4)" insert after the term "performers": "presenters or pro-
motors". This would make it clear that compensation is not to be
paid to those responsible for the performance as well as to the per-
formers, if the performance is to be exempt.

In addition, in "(4) (B) ", after the term "performance", there
should be added the phrase: "not to exceed -- % of such proceeds,".
This change is necessary in order to be sure that a promoter will not
be in a position to reap a profit by arranging with a landlord of an
auditorium to share in the rent paid.

,Section 11
I suggest that the scope of the compulsory license should be limited

so that a person may obtain a compulsory license only if his purpose
in making phonorecords is to sell (not distribute) them to the public
and that such a license should be obtained only if that is his 80eo pur-
pose. Accordingly, I would have sub-section "(a) (1)" read as fol-
lows:

"(1) When phonorecords of a non-dramatic musical work have been
d•sti•ib.e, sold to the public under the authority of the copyright owner, any
other person may, by complying with the provisions of this section, obtain a
compulsory license to make and dis• b-te sell phonorecords of the work.
A person may obtain a compulsory license only if his sole purpose in making
phonorecords is to d•ieg•.•,6e sell them to the public through normal general
commercial channels, without any restriction, and in no way connected with the
sale of any machine or other device used to reproduce the phonorecorde or the
sounds recorded thereon.
This change would make it clear that those who record musical

works for the purpose of having the recordings used in connection
with a background music service or the sale of reproducing devices
are not entitled to a compulsory license.

secitn 13
Sub-section "(1)" is intended to furnish an exemption with re-

spect to performances in the private rooms of hotels. I think the
following would accomplish that purpose better than the present
language:

"(1) transmission by a hotel of a radio or television broadcast embody-
nlg a performance or exhibition of the work to the private guest rooms of

the hotel by means of loudspeakers or other devices in such guest rooms,
unless the person responsible for the transmission or the operator of the
hotel alters or adds to the content of the material included In the broad-
cast or limits the choice of programs available to the occupants of such guest
rooma"
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section 97
Sub-section "(a)" dealing with the effect of omission of notice

refers to the omission from copies or phonorecords publicly distrib.
uted by authority of the copyright owner, and provides that such
omission shall not invalidate the copyright in certain cases. I think
the first sentence of the section should begin as follows:

"(a) EFFEOT OF OMISSION ON OOPYRIGHIT.--The omission of the
copyright notice prescribed by sections 24 and 25 from copies or phonorecords
Published or publicly distributed in the United Statea by authority of the
copyright owner does not invalidate the copyright in a work it:'

Section J8
The third line of sub-section "(c)" contains the phrase: "damages

for all infringements of any one work" which I suggest be changed
to: "damages for all infringements by one infringer of any one right
in a particular work."

Section 42
This section specifies the information to be furnished by the clerks

of the Courts of the United States to the Register of Copyrights within
one month after the filing of any action under Title 17. I think that
in addition to the title, author and registration number involved in
the action, the date of registration should be furnished and I would
add to sub-section "(a)" the same sentence as appears as the last
sentence of sub-section "(b)", so that the same sentence would appear
in both sections. That sentence is:

"Upon receiving the notification the Register shall enter the
pertinent information in the public records of the Copyright
Office."

* * C * * * C

Sincerely,
HEMUAN FiNxmLI~uN,
General oumel, ASCAP.

Gzsw•m Euwxiio CoMPANY

December 4,1964.
There is little doubt that modernization of our Copyright Laws is

needed. We agree with the Register's position that a half century
of changes in technology and business relations has left the Copyright
Laws inadequate in their application to present day conditions.

Thus far, the Register of Copyrights has published his recommenda-
tions for revision (dated July 1961), has prepared the Copyright
Revision Bills, H.R. 11947 and S. 3008 which were introduced ixb
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Congress on July 20, 1964, and is expected to resubmit these Bills to
Congress with some changes in early 1965.

At the request of the Register, wo are happy to submit a statement
of our position with respect to the various provisions of the Copyright
Revision Bill, H.R. 11947 and S. 3008. The General Electric Com-
pany is in the unusual position, because of the diversity of its business
interests, of occupying the dual roles of creator as well as user of
copyrighted works. Beyond the specific business interests of the
Company, we recognize the importance of considering the public
interest at large. In any revision effort, there will arise the important
and necessary steps of balancing the needs of the author with those
of the public. This is the vital role that faces Congress when it finally
addresses itself to an enactment of a new Copyright Law. We submit
our statements in the spirit of contributing to the successful enactment
of this much needed legislation.

Briefly, the Company's position with respect to important substan-
tive provisions of the Bill which are within its area of interests can
be summarized as follows:

General Electric Position Statements
Copyright Law Revision

I.

Copyright duration of scientific and technological literary works
should be limited to 5 years plus a renewal period of 20 years.

A scientific and technological literary work is any exposition or
graphic representation of scientific and technological, theoretical or
experimental, information resulting from research or development
activities in a form primarily intended for the development and ad-
vancement of progress in science and technology.
Note: Only about 10% of all copyrighted works are presently being

renewed by their owners for the second half of their 56 year
term-thus coming into the public domain after 28 years. The
renewal rate is considerably lower in the case of scientific and
technological works since these are generally superseded by
more advanced work within a few years after publication.

II.

An exemption should be provided for certain, common types of
library services including reasonably limited photocopying.
Note: The American Library Association has expressed a need for

a library exemption in order to continue properly its library
functions. The General Electric Company endorses the As.
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sociations request that the principle of "fair use" be specifically
incorporated into the Copyright Law toward providing a rea.
sonable such exemption.

III.

The absence of an appropriate copyright notice from a substantial
number of copies of a scientific and technological work should auto-
matically constitute a dedication of such a work to the public domain.
Note: Under the Bill, enforcement of copyright against an innocent

user without notice would be precluded provided the innocent
tuer f$rat proves iM innocence in court. The presumption is
established that all or moat works (including scientific and
technological works) are or may. be copyrighted even if not so
indicated. This presumption is incorrect-with respect to sci-
entific and technological works-many of which flow through
Industry and Government channels without copyright restric-
tions.

IV.
Copyright protection extended to computer programs should be

specifically delimited in the light of the special character and problems
of this art.

We suggest, subject to further evaluation, the following viewpoints
as consistent with this premise:

a. Copyright may properly Include literal reproduction of a copyrighted
program.

b. Copyright should not preclude alternative application of the analytical
concepts embodied In the program.

c. Storage of any copyrighted work in a computer or manipulations of such
works within such computer should not constitute a copyright Infringe-
ment of such work. Copyright Infringement should be determined by the
form and the use that Is made of such work at the output of the computer.

V.
The making of a single copy or phonorecord of any copyrighted

work by any individual for his private use should not constitute in-
fringement under the Copyright Laws.
Note: This constitutes a reasonable extension of the exemptions that

already attach to private uses of copyrighted works. Under
the present law, one can freely perform or exhibit copyrighted
works, in their entirety, in private.

Private copying is equally widely practised by the public and
condoned by the copyright owners. The Bill is unreasonable in
making such w~es punishable by heavy fines and/or imprison-
ment.
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VI.

The making of a reaearo•h adaptation, in single copy form, of any
copyrighted scientific and technological work by or for any indi.
vidual for his private use should not constitute copyright infringe.

Iment.
Researok adaptations of copyrighted scientific and technological

literary works shall include abstracts, digests, summaries, translations,
excerpts.
Note: Industrial and Governmental uses require immediate avail-

ability of such adaptations for the effective conduct of research
and development. In most cases-such Individual uses have
been shown to have negligible effect on the marketable value of
any copyrights involved.

VII.

All further retransmission of copyrighted works to private estab-
lishments after such works have been received by way of a public
broadcast shall not be considered an infringement of such works
provided no unauthorized alteration or addition is made to the con-
tent of the material included in such received broadcast being com-
municated.
Note: This recognizes all special and community antenna facilities,

whether by paid subscription or not-as an extension of the
free right to receive a public broadcast in the home.

VIII.
The reception of a broadcast embodying a copyrighted work on

any receiving apparatus of a kind commonly used in the private home
should not be considered a copyright infringement unless the recep-
tion is a public reception and a direct admission fee is charged.
Note: The Bill provides an exemption only in the case of reception

by a aingl receiving apparatus. This is unrealistic in an era
of multiple set uses in the home and in social centers. Also, in
its present form, the Bill provides an exemption only with
respect to the performance and exhibition rights. The exemp-
tion should apply to al rights bearing on a reception in the
home--particularly since such rights, by definition, are not
mutually exclusive, but overlap one another.

IX

"Useful articles" (such as clocks, lamps, ash trays, appliances...)
sometimes incorporate copyrighted works. Where such "useful ar-
ticles" are offered for sale to the public, the purchaser of such useful
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articles should be permitted to display the articles in environmental
type advertising where the articles are shown serving their normal
utilitarian function.
Note: Absent a possible, though by no means certain application of

the Fair Use principle, this type of use would constitute an
infringement and necessitate the seeking of copyright clear-
ances.

X.
A fair use exemption should be provided 8peofloally for educational

use. This should include a reasonably limited privilege of photo.
copying.
Note: A large group of Educational Organizations have expressed a

need for a specific educational exemption on the basis that the
"fair use" principle embodied in the Bill does not recover the
educational exemptions removed by the deletion of the "for
profit" limitation which exists in the present law.

These summary statements are explained in greater detail in the
attachment to this letter. Reference is made by number to the specific
sections of these companion bills, and, to facilitate analysis, the sum-
mary statements are explained by:

A. indicating the effect of the Bill's provision.
B. Identifying and explaining the position preferred by the General Elec-

tric Company, and then
0. recommending the specific language changes in the Bill for implementing

this position.
Throughout the Bill we recognize the Register's efforts toward

developing a proper balance between serving the public interest and
encouraging creative authorship. We offer our comments and recom-
mendations, as we said earlier, in the spirit of assisting the Register
and Congress in achieving this proper balance. Although the fields
of copyright are vast and expanding, the Company can speak with
considerable knowledge in certain areas such as science and technology,
home entertainment, information storage and retrieval,.... With re-
spect to these areas, we recommend special treatment--which is not
the least foreign to the evolution of our copyright laws. The Bill al-
ready distinguishes in its treatment of dramatic and non-dramatic
works, between "works for hire" and "non-hired works," between
phonorecords and other types of reproduction,.... We feel that an
even stronger justification forms the basis for our recommendations

We thank you for the opportunity of presenting the Company's
position with respect to this urgently needed legislation.

Very truly yours,
IL R. M~nzas,

General Patent Cowuel, Genurd Elecric Conmpay.
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Explanatory Material Relating to General Electric Position Statement

In the folowing, the Roman numerals relate to corresponding itms
in the General Electric Position Statement. The Section numerals
rWier to the corresponding Sections of the Copyright Revision Bill.

I. Sections 20-23--Duration of Copyright...

A. Effect of the Bill

These Sections provide thatthe period during which copyright own-
ers are permitted to retain their exclusive rights in copyright be in.
msed uniformly for all works. It is proposed that the present fixed
maximum of 56 years (28 year term with a possible additional renewal
of 28 years) be increased to a longer term of 75 years in the case of
works for hire, or for the life of the author plus 50 years after his death
in the case of non-hired works. This increase in the period of the au-
thor's exclusivity is not justified in the case of scientific and techno-
logical literary works as defined below under item C. This type of
work is unique. Millions of such works are created each year-primar-
ily by scientists and engineers, and not professional writer--and the
volume is rising at an ever increasing rate. It is estimated that the vol-
ume of the world's technical literatureis now doubling every 10 years.
The value of this type of work lies in its scientific and technological in-
formation content-and not its literary style. Such works are gener-
ally superseded by more advaiced work within a few years after publi-
cation. Any need for protection is for a short term-not a term
approaching a hundred years or more. Thus, any protection beyond a
relatively short period-becomes an unreasonable burden on the pub-
lic. Actual experience shows that only about 10% of aZZ original
copyrights are renewed after the present, initial term of 28 years. The
figure must be an insignificant fraction of this total in the case of scien-
tific and technological works. This indicates that a longer full term
of copyright protection is a small inducement to original creation and
publication. The longer term only postpones the attainment of the
public's need-freedom from all restrictions, licenses, title searches and
cataloguing of copyright facts-with the work residing in the public
domain.

B. Company Position

The Company would prefer that copyright duration in the cas of
scientific and technological words be limited to 5 years ph. a renewal
period of 20 years.
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C. Recommended Changes to Sections 20 and 54

(a) Section 20(c), after 6flut", insert-
In the ease of a siehwttfle and techlological work, the copyright endurps

for a term of 5 years from the year of first pulication or creation, whichever
shall first expire. The owner of such copyright may have the term extended
for an additional 20 years upon application for such extension to the Copy-
right Office during the fifth year of copyright.

(b) Section 54-add the following definition:
A scientific and technological literary work is any exostitlon or graphic

representation of scientific and technological theoretical or experimental
information resulting from research or development activities in a forum
primarily Intended for the development mil advancement of progress in
service and technology.

I[. Library Seriice Exemption

The American Library Association has expressed its needs for an
exemption for library services, including photoeopying-and, in this
connection, has asked that the Fair Use principle be incorporated into
the Law.

The General Electric Company supports this manner of reaffirming
this important principle-and would be in favor of any further clari-
fying action which would establish the applicability and adequacy of
this principle to satisfy the needs of the library services function.

IMI. Section 27-Omission of Copyright Notice

A. Effect of the Bill

Under the present law, a copyright owner is induced, under threat
of los of his copyright, to include a notice identifying himself as
copyright owner and the date of commencement of his copyright term
on every copy of his work. The public is thereby able to quickly and
sMfely distinguish between the relatively few works that are still under
copyright, from the greater mass of works that are in the public do-
main. This mmadatory notice facilitates rapid access to and avail-
ability of copies of published scientific and technological information,
which is needed by Industry and the Government in the conduct of
resarch and the making of related business decisions.

The Bill, on the other hand, for the first time provides that a copy-
right owner may omit any notice from his work for as long as five
year,--and then still be permitted to copyright his work. A user of an
unnoticedd"' work proceeds at his peril-for now he no longer can
distinguish between a copyrighted and an uneopyrighted work. A
published work, bearing no uotica, may become copyrighted within 5
years-in which event his prior innoent use without notice must be
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proven in court. This burden on the publio-that an "unnoticed"
work may become copyrighted-is unrealistic and unjustified in the
field of science and technology where the greater mass of information
is compiled, not by professional writers but by scientists and engineers
without any though of copyright.

B. Company Position

The Company believes that the burden should be assumed by the
author, at least in the field of scientific and technological works, to
identify what works he wants restricted by copyright by proper notice
as provided by the present law. Absent notice and without any fur-
ther effort on the part of the publio-and without need for litigation-
the work should be treated as free for all uses, including copying and
dissemination.

C. Recommended Changes to Sections 27 and 28

After Section 27(a) (2), add the following paragraph:
(b) However, In the case of scientific and technological works, the omils

slon of the copyright notice from a substantial number of copies of such
work shall constitute a dedication of such work to the public domain.

IV. Section 5-Computer Uses of Copyrighted Works

A. Effects of the Bill

The Bill extends copyright protection to computer programs with-
out defining the nature and extent of this protection. Programs, as
contrasted with other works, rely heavily on logic and mathematics
for their implementation. This in itself justifies the spelling out of
what shall constitute an infringement.

Provisions of the Bill can be interpreted as making mere entry of a
copyrighted work into a computer an infringement of the "copying"
right. Computers, however, are capable of duplicating or enhancing
many human thought processes-such as reading, analyzing, search-
ing, etc. If performed by a human, these processes do not constitute
an infringement.

B. Company Position

The point at which the question of copyright infringement should
be decided-is at the output, rather than the input to a computer. The
extension of copyright protection to computer programs should be
opecificaly delimited in the Bill.

C. Recommended Changes to the Bill

As indicated in the Company's Position Statements, specific recom-
mendations will be submitted upon completion of present studies.
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V. Sections 5 and 6--Exclusive Rights... and... Limitations on
Exclusive Rights...

A. Effect of the Bill

Under the existing law and the provisions of this Bill-the making
of a single copy or a "substantial" extract of a copyrighted work by
an individual for his private use constitutes an infringement. This
type of infringement is almost never policed-and is accepted by copy-
right owners. Children copy song lyrics, scholars copy published
papers, tape recording enthusiasts copy music broadcast over radio
and TV-without significant effect on the market or value of the copy-
righted work.

This type of use can be interpreted as being a crime, punishable by
uip to a $2,500 fine and/or 1 year imprisonment--or a civil wrong
punishable by statutory damages of $250-$10,000.

B. Company Position

The Company would prefer to see this type of individual use for
private purposes made a non-infringing use. Certainly such use does
not justify the harsh civil and criminal remedies provided for in
the Bill.

C. Recommended Changes to Section 5
Revise subparagraph (a) (1) to read:
(1) To reproduce the copyrighted work in copies or phonograph records

other than by an individual for his private use.

VI. Sections 5, 54-Exclusive Right to Prepare Derivative Works

A. Effect of the Bill

Modern day research has an ever increasing need to quickly adapt
problem-oriented compilations of previously published scientific and
technological works for research applications. Such adaptations may
take the form of translations, condensations, summaries, etc. Time
does not permit the searching and securing of copyright clearances
from all copyright owners. The right to make such derivations for
private use-would appear to have negligible effect on the marketable
value of the copyrights involved.

B. Company Position

The Company would prefer to exempt from copyright infringement
any such rccarck adaptation. of scientific and technological works
for private use.
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C. Recomunended Changes to Sections 5 and 54

Section 5(a) (2), after "work" insert:
other than research adaptations of any copyrighted scientific and techuo-
logical work by or for an Individual In single copy form for his private use.
Section 54, at the end of the definition of "derivative work" insert:
Research adaptations shall include abstracts, digests, summaries, transla-
tions and excerpt&

VII. Sections 5 and 183-Exclusive Right to Communicate a Broad-
cast by Means of any Device or Proces

A. Effect of the Bill
The Bill would make the furnishing of a community antenna service

for TV reception in the home an infringement. Community antenna
TV already exists--operating some 1,000 stations and serving some
30,000,000 listeners. This type of operation is generally considered
to be a mere extension of the home TV set-and except for one reported
instance, has been deemed free of copyright restrictions or royalty
obligations.

B. Company Position
All further communication of copyrighted works to private estab-

lishment after such works have been received by way of a public
broadcast shall not be considered an infringement of such works pro-
vided no unauthorized alteration or addition is made to the content
of the material included in such received broadcast being communi-
cated.

C. Recommended Changes to Section 13
Insert the following new paragraph:
(8) Further communication of a broadcast to private establishments by

means of any device or process provided mn unauthorized alteration or
addition is made to the content of the material included in the broadatt
which Is being communicated.

VIII. Sections 5, 13, 54-Limitations on Exclusive Right to Receive

Broadcasts

A. Effect of the Bill
Section 13(2) can be interpreted s making the reception of a TV

broadcast on more than one swt an infringement. This obviously is
not intended in an era of multiple at uses in the home and in social
centers. The language also fails to recognize the practice of ap-
pliance dealers of displaying many sets operating simultaneously in
their showrooma
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Under the present law, home reception of broadcasts is not con.
sidered to be a copyright infringement of any copyrighted broadcast
work. However, the Bi/a copyright exemption for broadcast recep-
tion is incomplete. This arises from the fact that the ewluaive right,
as defined by the Bill, are made to overlap one another--whereas the
exempting language is directed only to performances or exhibits and
not to all the rights in copyright. Thus the definition of copying,
which can be interpreted to read on a home TV reception, will still
make home TV reception an infringement. This, obviously, was not
intended.

B. Company Position

The reception of a broadcast embodying a copyrighted work on
any receiving apparatus of a kind commonly used in the private home
should not be considered a copyright infringement unless the reception
is a public reception and a direct admission fee is charged.

C. Recommended Changes to Sections 18, 5, and 54

Section 13, cancel "the exclusive right to perform or exhibit"
Section 18(2), delete "a single"
Section 5 (a) (1), replace with-

(1) To make copies or phonorecords of copyrighted works.

Section 54, in definition of "copies" cancel "or reproduced"; sub-
stitute "visually (including braille) or orally" for "reproduced or
otherwise communicated".

IX. Section 9-Exclusive Rights in Exhibiting Applied Art

A. Effect of the Bill

Copyrighted works can be incorporated into useful articles, such
as bookends, clocks, lamps, candlesticks, ash trays .... The Bill per-
mits the making, distribution or exhibition of pictures or photographs
of such "useful articles" in connection with advertisements or com-
mentaries relating to the distribution or exhibition of suck articles.

B. Company Position

Where such "useful articles" are offered for sale to the public, the
purchaser of such useful articles should also be permitted to display
the articles in environmental type advertising for other products where
the articles are shown serving their normal utilitarian function.

C. Recommended Changes:

Section 9 (a) (2), after "such articles," insert:
or other products where such articles serve to complete a natural environ-
ment setting ftr displays such other productL

5141-U---1
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X. Ad Hoc Committee of Educational Organizations on Copyright
Law Revision

This organization, representing many educational institutions and
organizations, has expressed its need for a specific exemption for
eduovationa2 service. Their position is that the Fair Use principle,
as reaffirmed in the Bill, does not recover the educational rights which,
for the first time, are being taken away by other provisions of the Bill.

The Company supports the general position of the educators that a
specific educational service exemption be provided in the law to avoid
any uncertainty and inadequacy that might arise in the application
of a general Fair Use principle.

PC= GRAY
flecember 16,1964.

I am deeply concerned of certain of the items on H.R. 11947 dealing
with the free reproduction of copyright material. As the author of
seven books I have considerable experience.

In the course, for example, of preparing a small book on basic
microtechnique I paid out the sum of eleven hundred dollars to various
artists for illustrations. I was then asked by individual teaching in
another university if I had any objections to his taking these illustra-
tions and blowing them up to decorate his laboratory even though he
had not the slightest intention of purchasing the book for class use. I
refused permission. As I understand it, I would have received no
protection against this sort of piracy under the new act.

I trust that you will use your best efforts to ensure that those of
us who spend our money in preparation of books might have the oppor-
tunity of enjoying the meager profits that are at present possible.

Sincerely,
PzrsT Guy,

Andrey Avinoff Profeasor of Biology,
Utnitertity of Pittaburgk.

DAvI Gnossum o
December 4, 1964.

Our attention has been Walled to... [section 6] of the proposed
revision of the Copyright Law relating to fair use. The definition
set forth might be interpreted as permitting public performance of
segments of a work by schools, without payment therefor, even though
the schools are not prohibited from charging admission.
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We understand that parties interested in this provision have already
met with you concerning this. We urge you to adopt the suggestions
of Mr. Louis Aborn to either delete the definition of "fair use" and
rely on the common law or to adopt a proviso stating that scholarship
use is to be limited to classroom performances, without admission
charge.

Very truly yours,
DAVID G(RosaSm ,O.

Azrruu C. H]nmY
Decemnbr16, 1064.

I am writing to express opposition to any legislation whose effect
would be to weaken the protection now provided under the Copyright
law. It is my understanding that a committee convoked by the Na-
tional Education Association has endorsed H.R. 11947. Legislation of
this sort would literally kill the goose that lays the golden eggs.

I happen to be an author (with F. H. Perrin) of "The Principles
of Optics." Work on this volume began in the fall of 1929, and the
book was finally released in 1932. During the three years that it was
in preparation, my secretary, whose salary I personally paid, spent a"
very large fraction of her time taking dictation and transcribing
various drafts of the manuscript. Indeed, the load was so great that,
during part of the time, I engaged a second secretary who worked
exclusively on the manuscript. Partly because of this investment in
the preparation of the manuscript, the volume is still selling, without
revision, after thirty-two years. The total out-of-pocket expenses in-
curred in the preparation of the manuscript have never been figured,
but I suspect that by now they have been defrayed and that the net
amount (after taxes) received by the authors in royalties has begun
to compensate them at a rate considerably telow the (current) legal
minimum wage standards.

Permission to use portions of "The Principles of Optics," especially
permission to reproduce certain figures, has frequently been sought
and invariably granted. Indeed, in the case of one figure whose re-
production is a bit tricky, the authors have supplied gratis photo-
graphic reproductions from the original negatives.

I realize that there are more users of Wxtbook than authors. Po-
litically, the users represent more votes than the authors. It is to be
hoped that someone in Government will be wise enough to resist the
pressure from the user groups, who would, unwittingly perhaps, dis-
courage potential authors by removing even the slim hope of financial
reward.

Very truly yours,
ARTHU C. HARDY.
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J. 0. Hzozuci
December 14,1964.

It has just been called to my attention that the 1965 Congress will
be considering the revision of the Copyright Law to allow for "fair
use" of copyrighted materials by nonprofit organizations.

I must object strenuously I
We are a commercial business enterprise in the business of making

photographs. We make money when people use our photographs.
If nonprofit groups, of which there are thousands in the United
States, are to be allowed free use of our material, without any sort of
payment, then I must ask that the Congress also enact the least legis-
lation necessary to require typewriter manufacturers to supply thein
at no charge--and that gymnasium equipment manufacturers supply
their equipment to schools at no charge-and that General Motors must
sell their school busses at no charge I

Although we may not incur any immediate or specific expense in
having someone copy our photographs for use, the fact that they are
not adding to the photographic industry income by purchasing a
photograph when it is needed, hurts the entire industry and hurts
our firm as a part of the industry. The Copyright Law is the only
protection we have!

Sincerely,
J. 0. Hs•Pwcu.

Hi1wr DA HmL
December 97,1964.

Since I am a believer in private property rights I am opposed to
the proposed change in copyright laws. These changes, I feel, will
be unjust to both authors and publishers.

A government that provides for the lazy stimulates laziness. A
government that permits industry to make returns for thrift by pay-
ment for saving and investment encourages effort. The proposed
law, by depriving authors of returns for their efforts, will not stimu-
late creativity. Instead, it will encourage sloth on the part of a group
most well equipped to provide information and inspiration.

Authors should not be called upon to contribute their productive
efforts without suitable compensation. We have many libraries all
over this country equipped to provide without cost access to the prod-
ucts of authors who have given their energy to the writing of books
instead of indulging themselves in unproductive pasttimes.
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As an author, even though in a very limited way, I resent changes
hi copyright laws that will deprive me of the small reward at present
coming to me in the form of royalties.

Very truly yours,
(Mrs.) HZuic D. HILL.

INTERNATIONAL BomEROHEROOD OF ELECTRICAL WORKERS

December 28,1964.
This office has just been informed of a piece of legislation, namely

HR-11947, which was submitted to the last Congress but failed to
receive consideration.

It is our understanding that the above bill will be resubmitted to the
forthcoming Congress shortly after the first of the year. We of the
International Brotherhood of Electrical Workers would like to go on
record as opposing this piece of legislation in the strongest manner
possible. We are very much concerned and interested in that in our
opinion, the passing of this legislation could result in very serious
harm to our several hundreds of training programs throughout this
nation, involving the vast majority of our some 800 thousand members.
I refer specifically to our apprenticeship and skill improvement train-
ing program for which we have expended many thousands of dollars
in the development of highly sophisticated related instructional mate-
rials, training aids, etc., most of which have been copyrighted in order
that we might prohibit the improper use of these materials by unquali-
fied personnel in their misguided efforts to bypass our long proven and
accepted methods of training highly skilled workers.

We would be extremely grateful if you could see fit to make our
feelings known to those members of the Congress who have the respon-
sibility for this program.

Your cooperation and assistance is very much appreciated.
Sincerely yours,

GoIwON M. FRMAN,
inenatioZ Preadent, I.B.E.I1V.

RicuA4w B. JAIOW
November 9,1964.

I have given considerable thought to the means by which one could
remedy what I consider to be two of the defects in the proposed Copy-
right Act.

As you know, I have been concerned, among other things, with the
right of an employer and an employee to effectively agree that a work
made for hire would not be treated as such for reversion and term pur-
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poses purmat to ths Copyrigl& Act To this end I suggest& that cer.
tain lgu• changes in Sections 16 and 20 be made. Enlosed are
my proposed changes.

I am also concerned with the definition of the word. publicly" in
Section 5. Enclosed herewith is my proposed revision of Section 5
in that connection.

As I have previously state these are not the only areas in which I
feel some changes should be made in the proposed Act. These are,
however, among the most important.

Cordially,
Rwiuw B. JAsww.

[ENCLOSURE].

Section 5(b) (8) (B) and (C) should bea ozended as follows;

(B) to broadcast a performance or exhibition of the work to the
public, or to any gathering of persons other than normal
circle of a family and its social acquaintances, or transmit any.
performance or exhibition otherwise than as a common carrier.

(C) to communicate to a substantial number of other persons a per-
formance or exhibition of the work by means of any device or

Section 16 should beamended in the following respects:

Paragrph (a) shouldbeg&~a'ol~ows. V

"(4) Conditions for tsminatiour-cept as is otherwise pro-
vided. in subpmgraph (a)(8) hereof, a uanser.by the
author, ec"

There should be added to Section 16(a) anew su)paragraph 3
whichshould read as follows:

"(8) The provsons of this Section 18shall pot a!pPly the of
a work made for hire except where the parties express y agme
that the provisions of this Section 16 shall so apply to any
workmade for .re'."

Section 20(c) should be changed by making an addition to the first
sentence thereof so that it would then read as follows:

"(c) ANONYMOUS 'WORKS, PSEUDONYMOUS WORKS
AND WORKS MADE FOR HIRE.-4n, the case of Anony-
mous work, pseudonymous works and, *orks made for hire,
the Cop t endures fot a term of seventy-five years from
the year of its publliation, or a term of one hundred' years
from the year of its creation, whichever expires -firstn! pto-
vided, however, that if the parties s agree in the case of any
work made for hi the term thereof shall consist ofthe 'life
of the author and fifty years after his death."
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Afii JOBPiGiUttAOK5ON
Auwt f4'1964.`

Re: HAR 1.1947 for Geineral Revieson 01 the COPý.'rg1t Lawo
In reading over this bill a few very mal points have occurred to

me and I am going to note them as follows:
E :Regarding Section 4, what are the rights of a state'6f the U06t4d

Sta or a division of a sate such as a municipality in respect to ob.
gaining a U.S. copyright I

2. As to Section a (a) (5)), is it not possible that a literary work such
as r book (poem) might be exhibited on TV and should not rights of
this sort be extended to a literary work I

8. WhenI came to Section 5 (b) (8) (A) and saw that certain rights
were given to the normal circle of a family and its social acquaintances,
I expected to find a definition of family under Section 54. Nothing
of this sortsie included. Would not a single wqman or single mkn
living for example iin p a right to give a social func-
tion under the n in question, and w molch a function be con-
sidered tobe normal circle of family

4. Secti 20(b). I s intentional at the copyright
endures rthe life of o tthors to but I am won-
derig this is nal be a n of different

to eon Thoe e ty r l €

Re Of gh i0hw tio ~ ltited %dCnipew

of Ie orissue t1ons, mem-
brt, relate the di c bfw tbe a .

and herb ma Ib ew e this ,d' [
pom 'glie numbere i oodi' '
patt pllcation. * a "the t 4e whIc I

w~ud 'the Re sder of~oyi two ouldb itledt.rwulati •.• -- " ' .•

One exam e is the decison that computer are resister-
able. I woul . t, tlereforq, that es administration the
regulations might A to , the Register in carrying
out his responsibilities under ct independently of mere adminis-
tration.

7. Section 54. Thb definitibm of i stateshould have some attention.
Puerto Rico is a problem. In the Act it is intended by Congress to
b • sohing between a territory and an independent eoturytf;l The.
First -Circuit which'has jtirisdiction of appeals fmmPtwlto Rico
Us refused to decide whether Puerto Rico is a state and I under-
stand privately they have told one of.the judges from the.Thiud Crcuit
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that they never intend to decide this question because it is political
dynamite. Therefore, the definition of a state should include com.
monwealths or mention Puerto Rico. Why is it necessary that the
act be extended to territories by an act of Congress? Why should
not the act state where it applies?

8. Section 54-Definitions. As to the definition of the United States,
the United States includes the organized territories. Does this include
Puerto Rico which is a commonwealth? Does it include the trust
territories in the Pacifict Does it include territory administered by
the Armed Services of the United States in the Pacific? Ilh•at are the
rights as to copyright in respect to a ship flying the American flag?
Should there not be a definition indicating that the intention is to
extend as far as the Federal jurisdiction extends, similar to the state-
ment in the opening clause of the Lanham Trademark Act?

9. In the transitional provisions, Section 2... correct the spelling
of "except".

Very sincerely,
JOSEH GRAY JACKSON.

Lu H. JouNsoN
Jarwer 11, 1966.

It has come to my attention that the National Education Associa-
tion is demanding the inclusion of a clause providing for free use
of copyrighted materials in Bill H.R. 119M2, which I understand is
to be introduced in the forthcoming Congress.

I wish to go on record as opposing the point of view of the Na-
tional Education Association and in opposing the free use of copy-
righted materials. In my opinion, this will take away a tremendous
incentive from authors to create and publish.

No other major products in this country are distributed free of
charge. I see no reason why individual publications or productions
should be an exception.

Most sincerely,
Lu H. JomHsoN,

Dean,) 81o0 of Engimerting,
Tulne Unidverity.

LzON K01MAN
September 16, 1964.

I would like to take this means to comment upon several portions
of the Bill, S. 8008.

One is the matter of the proposed fee for registration of claim to
renewal, which is proposed to be $6.
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As I have previously stated, this amount would be a hardship upon
many songwriters and/or their families. These writers have not
put out a substantial quantity of hits, but have written a number
of compositions which cumulatively continue to earn moderate in-
come. In such a case, a fee of $6 to renew a song, multiplied by the
total number of songs, would be a genuine hardship. I urge that
the fee be kept at the present rate of $2.

A further point is the following: Section 14(b), provides that in
the case of a work made for hire the employer (or other person for
whom the work was prepared) is the author unless the parties ex-
pressly agree otherwise. I would assume it is the intention of this
section that the parties by agreement can provide that the work shall
be deemed to be, for all purposes, a work not for hire and that the
individual creator is vested with all authorship benefits. However,
it appears this may not be the case under the wording of the bill.
Section 16, (a) provides reversion "in the case of any work other
than a work made for hire." The meaning of this seems to be that
even though the parties, under Section 14(b) have agreed that a work
was not prepared for hire and/or that the employer is not to be con-
sidered the author, nevertheless reversion can in no event come into
effect with respect to a work defined in See. 54 as one made for hire.

The same is true of duration. In Section 28, copyright endures
for 75 or 100 years, in the case of a work made for hire Therefore,
even though the parties agree that a work shall not be deemed to be
made for hire and/or that the creator shall retain the status of au-
thor, the "for hire" period will prevail if the work is one made for
hire within the definition of Section 54.

I suggest that the Bill be clarified to assure that when an employer
and employee agree that a work is not to be considered made for
hire, such agreement controls for all purposes of the statute.

One manner in which this could be done, I believe, would be to
insert the words "unless the parties have agreed otherwise" on the
second line of 16(a), after the word "hire" and also in the second
line of text of Section 20(c), after the word "hire."

An alternative suggestion would be: In Section 14(b) ... the pe-
riod at the end of that subdivision to become a comma, followed by the
words "in which event such agreement shall govern for all purposes
of this title."

A further point which concerns me greatly is the matter of the
wording of the present compulsory license division in the present Bill.
This refers to "phonorecords." The intent of the statute, and all
parties, of the diverse viewpoints, participating in the panels and
Bar Association meetings, have taken for granted, that the compulsory
license is concerned only with phonograph records as the term i#
generally understood. However, it would seem that the compulsory
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license provisions in the Bill (Sec. 11), read in conjunction with the
broad definition of "phonorecords" in Sec. 54, could be construed to
permit any form of sound recording to be produced under the com-
pulsory licensN provided any form of recording whatsoever has been
distributed to the public with consent of the copyright owner. I do
not believe that the last sentence of subdivision of Sec. 11 ... goes
sufficiently far in this respect. For example, a company which pro.
duces recordings of musical compositions designed solely for use by
radio stations or in restaurants and similar places where music is
publicly performed (and some places utilize this method instead of
wired music, for various reasons) might be deemed to have, as its
purpose, the making of phonorecords for distribution to the "public."
If a company manufactures such phonorecords and fills orders re-
ceived from anyone who desires such recordings, might not this be
a distribution to the "public"?

Even if, as has been suggested, the word "sale" is substituted for
"distribute" in subdivision (a), (i), such substitution might not
clearly and definitely cure the danger I fear.

To eliminate this danger, I would suggest that the statute contain
a definition similar to that contained in license agreements and per-
forming artists' agreements concerning phonograph records. One
way of applying it to the Bill would be as follows: After "phono-
records"... [in] See. 11, insert a comma, and the words "designedprimarily for sale to persons who purchase them for private use, as
in homes, particularly as distinguished from sound recordings de-
signed for utilization for public performance,"... The last sen-
tence of subdivision (a) ... could then be deleted and the word
"such" be inserted before "phonorecords" wherever this word appears
in Sec. 11 ...

A further comment is that I am most disturbed with respect to
the definition, in Sec. 54 of a "work made for hire." In my opinion,
a work made for hire is just that-a work created by an author who
was genuinely employed in whole or in part for that purpose.

While an author may, by agreement, give anyone else all rights
in the work to the extent such rights subsist, an agreement between
parties does not establish a work made for hire.

Further, in the case of a work made within the scope of an author's
employment, the only rights which should be covered by the employ-
ment relationship are the rights which the employer requires on the
basis of having employed thet author to create the work. He did not
hire the author for any other purpose and should not acquire any
other rights. The expression, "on special order or commission" is
a broad one and, as has been stated at panels and meetings, can ex-
tend to situations other than employment. The mere giving of an
advance by a publisher or producer of one sort or another can be
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deemed to constitute a special order or commission. You will find,
if this provision becomes law, that many agreements in situations
which are not employment situations at present, will contain language
to the effect that the work was prepared on special order and/or com.
mission and shall be considered work made for hire.

I recommend that the last sentence of Sec. 54 end with the word
"employment." Other situations can be taken care of by special
agreement and its publishers of compilations, etc., who claim to re-
quire rights on an employment situation can acquire them by assign-
ment.

Sincerely,
LEON KELLUMAN.

M. SLriD KENDRlCK
December 16,1964.

As an author, as well as a citizen, I was shocked to read the other
(lay a copy of the "fair use" and manufacturers' clauses in the Copy-
right Bill, which I understand will be introduced in the next session
of Congress.

Never in more than forty years of teaching do I recall any emphasis
on education even approaching the immense and ever-increasing em-
phasis now placed on that objective. What was once limited to state
und local concern has become national. But if more and more chil-
dren, young persons, and aspiring adults, are to be educated, and on a
higher level than in the past, the supply of books will have to be
increased correspondingly and most of them will have to be new
books. This means that they will have to be written and published.

The royalties of the authors as incentives to writing, and the costs
of manufacturing to publishers, thus take on large and growing
importance. Any diminution of the one and increase of the other are
blocks to the attainment of this universally recognized national objec-
tive. The proposal that legislation be passed to serve these purposes
is nothing short of stupid.

Sincerely,
M. SLADE KENDIIUCK,

Profe8sor Ereritus of Economkic and Public Finance,
Corvwl University.

BERNARD J. KOJJLJRNNE
December 14,1964.

I am writing in reference to the proposed revisions in the current
Copyright law. As I view both the so-called "fair use" clause and the
maot facturing clause, I think both would work undue hardship on
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authors and publishers. I speak as a writer in it rather restricted
falxea of higher education. I am convinced that if these features of
the proposed revision go into effect, authors and publishers. will stuftfer
unnecessarily. I hope, therefore, that some changes will be possible
relative to both sections so ilat there will be strong incentive for both
writers and their publishers to further their work of making available
at the lowest cost compatible with good production books for the use
of students in higher education, as well as all others.

Sincerely yours,
BERNARD J. KOjILBRENNER,

Profemsor of Edu ,tion,
Uu'vermity of Notre Dame.

HUMAN E. Kaooss
December 14, 1964.

I would like to go on record as being opposed to the "fair use" clause
in H.R. 11947, a bill to revise the copyrights laws.

As an author of books and as the holder of the copyright on a learned
journal I do not think it is necessary to grant a blanket exemption from
the procedure of obtaining permission to reprint. It seems to me
that an educational institution that has a bonafide reason for reprint
can easily obtain permission. On the other hand, a blanket exemption
subjects the donor to a variety of abuses.

Sincerely,
HumAx E. Kaooss,

Graduate School of RaBineaa Admiidstration,
New York Unitversity.

Lou L&BANw
January 19,1965.

I understand that a major revision of our copyright law is soon to
be introduced in Congress. May I call your attention to one matter
which seems to threaten writers. (I agree, of course, that we need a
revision of many aspects of our present law.)

Permission to reproduce without compensation excerpts or portions
of books, simply on the identification of the source, would mean that
writers of text books would realize practically nothing from their ef-
forts since many schools could reproduce such parts of books as they
needed with expenditure for one copy. I have, for example, spent
much time over a period of ten years, writing and editing a series of
texts for high school English. Royalties for the first two years were
required to pay for permissions to quote and for editorial and secre-
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tarial help. Obviously, if a few office copies per school were all that
would be sold the writer would not only work for nothing but would
be seriously at a loss financially. I cannot believe textbook writers
would continue for the pure joy of writing.

Sincerely yours,
Lou LABRAw.

J. HARy LABRum
September 8, 1964.

Sometime ago I wrote to express my concern about the restrictions
proposed in new copyright legislation which would drastically curtail
the use of educational materials by teachers in the classroom and by
those who teach through the medium of non-profit broadcasting. I
have a copy of Senate Bill 3008 which deepens my concern.

There is no clear definition of "fair use" for educational uses. The
present reading of the Bill leads to uncertainty in interpretation
which, with the heavy penalties for violations, will impose restrictions
which, in my opinion, are unfair to teachers and the children they
teach.

I urge the inclusion of a dearly stated educational exemption for
teachers and educational broaIdcasters for non-profit instructional uses
of educational materials.

The House Report on the Copyright Bill of 1909 stated that copy-
rights were to be given "not primarily for the benefit of the author, but
primarily for the benefit of the public".

In my opinion, the present bill is in conflict with a paramount public
interest-the education of America's children.

Sincerely,
J. HARRY LABavu,

Preaden, Board of Publi Kduwatio
School Distric of Pildlpkia.

RIOaRM S. LAZARUI
Dwomba *0,1564.

As th. author of four University level books in my field of research
specialization, I want to add my voice to those who opposm the so-called
"fair use" clause in Title 17 of the proposed revision of the Copyright
Law, R.. 11947. The authors of scholarly works and
would lose their traditional protection of the copyright laws, protec-
tion which has encouraged commercial publishers as well as University
presses to print these works. It has also stimulated academic people
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to write ithe very materials which the National Educational Associa-
tion desires to be made available to educational organizations. Aside
from the damage that would be done to the academic writer, from
the national standpoint, one major incentive for writing fine text-
books would be lost because of the economic damage caused by the
spread of privilege to reproduce these books without copyright pro.
tection. This seems not only designed to benefit one group at the
expense of another, but to be damaging to the high social values of
creativity and the effort to disseminate learning by publishing.

As A professor, I would certainly wish to see educational endeavors
strengthened in this country. However, this method (the "fair use"
feature of the proposed copyright law) seems to me to be a most.
questionable one. Good education must be paid for, and anything
that comes cheap is ultimately apt to be cheap in quality. At a time
when we have moved increasingly toward the economic protection of
artists, composers and performers in recognition of their important
role in the entertainment industry, it seems especially destructive and
unwarranted to strip away such protection from the author of educa-
tionad books in the vain hope that this would be beneficial to national
educational interests.

I hope that this unfair and dangerous clause will be stricken from
the bill.

Sincerely yours,
RIoHARD S. LAZARUS,
Pro/w#or of P*yOhology,

Unity of aliftoMia, Berkdey.

JAMES MIcHAzL LEE
December21, 1964.

As a professional educator, and also as an author, I would like to
express my'opinion concerning'the future introduction of a bill for
copyrighting materials. It ia my-opinion, probably more as an edu-
cator than as an author, that that section of the bill which provides
so that non-dramatio copyright' works tiay be produced virtually at
will forlnon-commercial purposes is quite detrimental to the scholarly
Work world in general. fIndie, it introduces somewhat of a similar
situation to Russian pirating %of American copyright books, the dif-
ference here being t"at the Russians ake •noi replaced by non-commer-
cial institutions.

I assume that as Register of Copyrights you are interested in doing
all in your power to ensure that the highest quality books and other
:materials are produced. It is my opinion that the section of Copyright

14
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Law noted above would do irreparable harm to the quality of textbooks,
monographs, and other materials, and thereby cripple the educational
standards which America is trying so hard to raise.

Very truly yours,
JAMES BMiOHAu Lai, Ed. D.,

Aasiktan Professor of Educat ion,
University of Notre Dame.

BRENoAN A. MAnzR
December it,1964.

In reference to the imminent revision of the Copyright law per bill
HR. 11947, I would like to direct your attention to the enclosed...
[letter] which represents my views. This letter appeared in the
December 27, 1963, issue of SCIENCE magazine, and was written in
reply to a prior letter from Hayward Cirker, president of Dover
Publications, on the same topic.

Very truly yours,
BRENDAN A. MAHER,

Prof eesor of Psychology,
University of Wi#consin.

[Enclosed Letter]

Many readers of Science are authors, working under the limitations
of existing copyright law and at a disadvantage in protecting their
investment as compared with their neighbors who have spent time
developing real estate, grooery stores, or bowling alleys. They may
well prefer supporting any move to extend copyright protection to
joining Cirker in opposing it.

Cirker points out that books may be sold more cheaply if authors
are deprived of their royalties at the earliest possibip date., He 'is
correct. What is surprising is that he fails to carry this argument to
its logical conclusion by proposing that publishers, printers,- book-
binders, and booksellers join the author in this act of abnegation,
thereby 'providing the public with books at no cost at all. ,

Behind this thesis, and behind copyright law in general, is the inter-
esting assumption that, after a certain time, the public has a "right"
to benefit from an authors labor without paying him for it. An ex-
tension of the copyright period beyond the current 56 years is thus
seen, by Cirker at least, as an instance of giving "public property to
private interests." What should be made clear is that present copy-
right law gives away private property to the public in a manner that
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would provoke great uproar if it were applied in the field of real estate
and other areas of the business world. To argue that the 56-year
protection of the law covers the lifetime of most authors is absurd. If
writing is to be treated like any other kind of labor, then its fruits
should be secured to the writer and his estate in the same way that a
title deed to his house is secured.

We are asked to believe, however, that the availability of books is of
such vital public interest that the property rights of authors must be
limited for the common good. Here again it is difficult to see why this
principle is not even more applicable in other fields-to such com-
modities, say, as food, medical care, housing. The availability of
these commodities at low cost is surely more crucial to the general
welfare than the production of cheaper books. While it may be
flattering to conclude that the written word takes primacy over the
necessities of life, it is a little unrealistic.

But even if books were more important than bread, we move into
an Alice-in-Wonderland kind of logic when we maintain that the
more valuable something is to society, the less right there is for the
man who produces it to receive his reward.

Does the royalty-rate factor seriously reduce the reading resources
of the man in the streetI British practice, as Cirker points out, pro-
vides much longer copyright protection for a writer-his lifetime plus
50 years. Yet, if some recent reports are to be believed, more people
read more books in Britain than in the United States, and they do so
within the framework of a lower standard of living.

The "censorship" issue is utterly misleading, and mention of the
Hein Kampf affair irrelevant. How would Cirker resolve a problem
of that kind? By unlimited pirating of foreign works in "the na-
tional interest," perhaps? Any author can prevent the public from
knowing what he is thinking by not writing a book in the first place;
or, having written it, by withholding the manuscript from publication.
Curtailing copyright will not affect the tendency of governments, on
both sides of the Atlantic, to keep some of their documents from the
public eye.

Cirker has confused two issues, copyright and royalties. There is
no reason why authors should not retain their right to royalties after
copyright has expired. Copyright is concerned with the right to
copy material., It is perfectly possible to construct copyright laws
that provide for general permission to republish a book after a certain
period of time has elapsed but that require anyone doing so to pay
royalties at some statutory rate to the author or his estate. Why not ?
The reprinter of books in the public domain is already free of many
of the risks taken by the original publisher. He is not investing in
an unknown author; he can find out what the sales have been over the
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years and plan his printing with a smaller margin of error. It is not
unreasonable to demand that he pay the writers who make his own
profits possible.

BRzNDsAN A. MAHER.
Center for Research in Persnoiwity,
Harvard University,
Cambridge, Mas8achusett#

GzoaoU G. MALUXSoN
!amewry 12, 1965.

It has come to my attention during the past few weeks that certain
changes are contemplated in the Copyright Bill. It seems to me that
certain of these changes would result in the destruction of benefits
of copyright protection and also would make it difficult for publishers
to produce textbooks on a competitive basis. I shall try to be specific:

1. It does not seem to me that appropriate safeguards are provided if educa-
tional groups are given complete privilege for reproducing e*Sr doc-
umentsi even If only one copy Is reproduced. I am aware that reproduc-
tion methods at the present time are more expensive than original
materials; nevertheless, technological breakthroughs might make it
possible for all educational libraries to obtain single copies without any
return to the publisher.
As an editor of a journal I certainly have no objection to free use of
the materla.s and in almost any quantity. But, when documents repre-
sent extensive personal labor, there should be some limits to this privilege.

I The manufacturing claub seems to me to be somewhat antiquated. I
am well aware that In many cases It is almost Impossible to obtain serv-
Ices of American printers because of press of other business. Thus,
restrictions in which copyright privileges are lost because of manufacture
out of the United Btates seems rather difcult to defend.

Obviously, as an educator, I am more than pleased to disseminate
information in so far as it may be possible and on a free basis. How-
ever, the connotation of "a free basis" should respect the rights of those
who labor to produce quality materials. I realize that this statement
may not have much impact considering the National Education As-
sociation takes an opposite view.

However, as a member of that Association, I wholeheartedly and
unequivocally reject any viewpoints that suggest that the Association
speaks for me, because it does not. I have reviewed many of the re-
cent publications of the NEA and fail to find that the membership has
been pooled to determine its views. Thus I am convinced that a few
persons "at the top" have attempted to speak in the name of those who
may not choose to be spoken for.

Very truly yours,
G(oara G. MAWWrSO.N,

Dean, School of Graduate Studies,
Wetern Michigan University.

51-81-45----0
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HAItowo MXTos CouvANr, INc.

December 16, 1964.
As literary agents we submit to you herewith our expression of op-

position to any enlargement of the doctrine of fair use as wits evidently
proposed in Section 6 of the Copyright Bill (HR 11947) introduced in
the last session of Congress. In anticipation of such a provision's
being included in a Copyright Bill being introduced in the next session
of Congress, we respectfully submit that that or a similar provision
could permit wide and uncontrollable free use of dramatic works in
areas which have been a major source of revenue for authors and com-
posers of general works and practically the only source of revenue for
older works and those especially prepared for the educational market,
and thus result in hard ship for the authors and composers so affected.

We propose in the event such a provision is included in the new
Copyright Bill that the following qualification thereto be added:

"Nothing herein contained, In this Section 6 shall authorlis the performance
of a dramatic work or a part thereof except by Instructors or pupils In the
classroom In the course of face to face teaching activities."

Sincerely yours,
AWIOW MATSNo.

H. B. MAyxND
December 11, 1064.

I would like to express strongly my opposition to the "fair use"
clause in the proposed new copyright bill H.R. 11947.

As an author of management and technical books and articles, I
have seen my work copied shamelessly by many people, even under
our present copyright law. In my opinion, the "fair use" clause would
increase the unfair copying of material to an extent that would make
it completely unprofitable for the writers of books for somewhat limited
audiences to undertake the hard work and effort necessary to produce
a serious piece of writing.

It must be recognized that our managerial and technical know-how
has made our country the envy of the civilized world. If the developers
of new knowledge are discouraged from sharing this knowledge with
others through writings from which they may expect to receive modest
royalties, it will have a serious effect on our rate of progress as a nation
in the future.

I further feel that the manufacturing clause in the proposed new
copyright bill is an unwise provision and I urge its deletion. The
book publishers are not asking for it for their protection, as I under-
stand it. The clause would not benefit them, but only harmfully
affect serious American writers who, because of a limited market, find
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the only practical way of getting their work published is to have it
done abroad where small quantity printing is usually less expensive.
To deprive them of copyright protection under these circumstances
sMn's patently unfair.

Very tnrly yours,
11. B. MAYARID,

Preident, Maynard Researc &nineil, Inc.

Ancu A. Mmczr
September 16,1964.

A belated thanks for your sending me a copy of the proposed copy-
right revision bill. Certainly a revision is long overdue.

I hope, however, that by the time any revision legislation wends
its way through Congress that there will be some protection against
Government officials placing a copyright embargo on their literary
production. The taxpayers take it on the chin quite enough without
seeing some unjust enrichment on the part of people in and out of the
Government who profit by the exclusive use of what should be public
property.

This question is by no means a simple one and I sincerely hope it
gets the consideration and public airing it deserves when the appro-
priate time comes.

Thanks for thinking of me and in sending the bill.
Sincerely,

AR•H A. Mxmcr,
Vice Pm ,ideat Mrk-e Preu, Inc.

NUL E. Maw.
January 11, 1965.

As an author who has given permission to have a good deal of his
work reproduced, I am opposed to the so-called "fair use" clause
which would allow educational and other non-profit institutions or
organizations to copy my publicatioms without permission.

The royalty, when one collects it, is a very small compensation for
the amount' of wo&'k that goes into most publications. I would be
glad to, donate, this to educeion, provided the cdtractors who build
schools and thd oil compares who provide fuel, would be willing to
do this onXk non-profit basis. However, as* long as other people are
going to be paid for the work for education, I believe that authors
ought to be paid, or at least have the option of deciding whether to be
generous and let their material be copied free.

Finally, I am opposed to putting a rider on the copyright bill mak-
ing it necessary for all the manufacturing to be done in this country
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in order to get a copyright. If certain aspects of the manufacturing,
such as the typesetting of mathematical formulae and special ma-
terial that requires handsetting, can be done more cheaply elsewhere,
let's take advantage of it.

Sincerely,
Nwm E. Mnu.xn,

Department of Pfyohologyi,
Yale Unifrsity.

Josu-i MoRGAN
December 14, 1964.

I am very much concerned about the "fair use" clause in the new
Copyright Bill which is to be introduced in the next session of Con-
gress. As an author of technical books in my field I now feel safe
from copyright encroachments on my marketable works. If free
copying is established in our country it appears to me it would not
ouly virtually destroy the benefits of copyright protection but it would
also then follow that our fundamental rights, as authors, to earn our
just returns, would be in large measure removed.

I would also urge against passage of the "manufacturing clause"
since this would tend to increase the cost per copy of technical books
and also tend to make the publication of many books of limited circu-
lation impossible.

I trust that these important matters will be looked upon from the
view of the authors who must have their rights protected if they are
to continue to produce works that are beneficial to mankind and to
our country.

Sincerely yours,
JosniH MORGAN,

Chairman, Department of Physios,
Tewae Christian Univesity.

MovroN POWt Ass omTION or AEwoA, INo. CoPYRUGHT COMUMM

Januo~y 26, 1965.
Re: Some vie of . prodimes and di& hW or8 of motion *p ws

a8 to copyoight revision proposal in the MCeZIOA-Cel.ar-St.
Onge companion bilk (S. 8008, H.R. 11947, and H.R. 12354,
88th Cong.) and proposed new elation to be introdued in the
89th Congre8s.

On March 2, 1962, the undersigned Copyright Committee of the
Motion Picture Association of America, Inc. submitted to you its writ-
ten views indicating the position of motion picture producers and dis-
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tributors on the recommendations made by you in 1961 to the Congress
for a general revision of the Federal statutory copyright system in
effect since 1909.

From time to time thereafter, as discussion and consideration de-
veloped on various major segments of a proposed new copyright
system, various individuals from our industry have made clear the
views of our producers and distributors on certain important aspects.
Such was done at your Panel meetings in Washington and elsewhere,
in informal conversations and meetings with you, and in published
articles as well as in bar association and other symposia on copyright.
At the meeting of American Bar Association Committee 304 on Pro-
gram for General Copyright Revision, as well as your Panel meeting,
during the week preceding the annual meeting of such Association in
New York last August, such views were again expressed on the above
revision legislation drafted by your office, and introduced last July in
the 88th Congress.

We had felt that you were well aware of our views in general, as
reflected from all these sources, and especially of the major importance
and significance we have attached to certain particular provisions, the
resolution of which we have considered of vital consequence to our
industry if there were to be a general copyright overhauling. the
particular provisions, as you know, are: (a) the so-called "reversion"
feature by which the statute authorizes an author, his legal representa-
tive, legatees or heirs, to terminate a transfer of exclusive rights after
a certain period, despite any agreement to the contrary; and (b) an
acceptable definition of "works made for hire." Accordingly, we had
not contemplated any further general expression of our views or the
necessity to reiterate our position on reversion or works for hire. We
were awaiting the new bill being drafted by your office and shortly to
l~e introduced in the 89th Congress.

Recently, a variety of proposed amendments touching upon these
vital matters of "reversion" and "works for hire," and highly adverse
to thie interests of our industry, have been proposed to you. As to
"works for hire," such proposal is for you to reverse the position taken
by you in the above drafted legislation, reached after extensive consid-
eration of views urged not only by us but by other industries in a
similar situation utilizing services under the "works for hire" concept.

We would therefore like to make clear to you that our position has
not changed on these vital provisions. You are aware of our aversion
to the basic concept of "reversion." There would be no purpose in our
discussing the details or devices by which still another form of objec-
tionable reversion is proposed.

We appreciate, of course, that there are many other major aspects to
the proposed general revision of our present statutory and common
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law system of copyright. As to these, wehave found that the Copy-
right Office has given careful and understanding consideration to our
views. It has indicated a considerable appreciation of our problems
as purchasers, authors, owners, and users of a great variety of copy-
rightable source materials of a literary, dramatic, musical, and artistic
nature, as well as authors and owners of motion picture copyrights
seeking to recoup their formidable investments by distributing their
performing rights under copyright protection in a worldwide market.

The draft legislation introduced last summer reflects many respects
in which we can go along with and support in principle the Copyright
Office's conception of a new copyright system, on the basic assumption
that full freedom of contract in negotiating transfers of rights, with-
out arbitrary statutory reversion features, and a livable definition of
works made for hire, will predicate the long extension of copyright
term and other proposed basio changes.

As to these two particular matters of underlying fundamental con-
cern may we simply reiterate our position:
(a) Revereion by tatutorily authorized termination of transfer

of ownership.
It has been and remains our position that any form of re-

version whereby statutory authorization is given to the author to
terminate any transfer of the copyright or of any exclusive right
thereunder after a specified period of time, despite prior agreements
to the contrary, is wrong in philosophy and would be harmful in re-
sult in this day and age. This'includes the type of reversion pro-
vided by section 16 of the above legislation for future copyrights, as
well as by section 22(c) for extension of the term of copyright sub-
sisting at the time the new Act will go into effect. We adhere to and
reaffirm the principles of the positions in this respect advanced in
our above position paper of March 2, 1962, at pages 16 and 24-2-7,
and as further indicated at your Panel meetings in Washington in
June of 1963 and in New York in August of 1964. We also refer
you to views in such regard, which are in accord with those of the
undersigned Committee, set forth by individuals associated with our
member companies, in copyright symposia as below noted.,

1 ,Somen •8tials in Copyright Revision for Motion Pictures," 11 Bull of the (opyr.
Soc. 19 (1968), by Richard Colby$ of the legal stat of Twentieth Century-Fox Film
Corporation, and Chairman of the undersigned Copyright Committee. [At the 1968
A.B.A. Copyright Symposium in Chlcego.J

"International Developments," 12 Bull. of the Copyr. Soc. 20, at PM• 84-85 (1964), by
Joseph S. Dubln, Chief Studio Counsel for Universal Pictures Company, Inc. (At the
1964 A.B.A. Copyright Symposium in New York.)

"Reversion, Duration, and Limitation Assignments Under Present and Proposed
Copyright Law," a paper by Saul N. Rittenberg, Chief Studio Counsel for Met o-Goldwyn-
Mayer, Inc., delivered at the Briefing, Conference on Copyright and Trademark Law
and Practice January 14-15, 1965, Ambassador notel, Los Angeles, Calif., sponsored by
the Federal Bar Association, UCrA Law School, and The Bureau of National Affairs, Inc.
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We do not propose now to enter upon a restatement of the views
previously adressed to you, except only to say that as a keystone of
our position, we will continue to oppose any effort to impose a statu-
tory restraint on the freedom of persons to negotiate and contract
with respect to rights in copyright properties, particularly where it
would appear that a final bill will provide for an extended copyright
term of life plus 50 years. May we again point out that such experi-
ence as the United Kingdom and other English speaking countries of
the Commonwealth had from 1911 with a form of statutory reversion,
was such as to drop any such reversion concept from their general re-
visions since 1956.' Other major countries, which have had the copy-
right term of life plus 50 years for generations, have not had such re-
version provisions in their old laws, nor have they chosen to adopt re-
version while preserving the life plus 50 years concept in their general
revisions of recent years.

The philosophy that an individual author needs to be protected by
statutory barriers, shields and options against the consequences of his
voluntary contracts, is not in our opinion a concept which should find
favor in any modem copyright law.
(b) Wor7m made for hire.

The concept of authorship of works made for hire has not only
been a vital one in the development and growth of the American mo-
tion picture industry, but has been important as well to other indus-
tries in which works have been prepared by employees or on special
order or commission. The Copyright Office recognized this fact, in
departing from an earlier approach in the Register's 1961 recommen-
dations to the Congress, by embodying the following provisions in
Section 14(b) and Section 54 of the proposed legislation introduced
last summer, with which provisions we are in accord.

Section 14(b). WORKS MADE FOR HIRE-In the case of a work made
for hire, the employer or other person for whom the work was prepared
is considered the author for purposes of this title, and owns all of the
rights comprised in the copyright unless the parties have expressly agreed
otherwise.

Section 54. DEFINITIONS--A "work made for hire" is a work prepared by
an employee within the scope of his employment, or a work prepared on
special order or commission If the parties expressly agree in writing that it
shall be considered a work made for hire.

The above provisions indicate an appreciation of the practical work-
ing problems of the motion picture and other industries. We would
oppose most strenuously any change as proposed in the above provi-
sions, which contain a balance of contending provisions. It is our view
that to revamp these proposals, as recently urged upon you, would

2 "International Developments," ibid., at pp. 84-85.
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completely upset the possibility of working out a satisfactory solution
in this area.

We have indicated all along that prov'isions such as these are tile
heart and soul of the operation of commercial and l)erso)nei relation-
ships in our industry, without which there would be a very severe
upset. Such remains true today and will be the cornerstone of our
position before the Congress.

Subject to the recognition of the above underlying major factors
and reserving our right to make suggestions as to detail, modifications
and new proposals in respect of the provisions of any copyright bill
shortly to be introduced, may we comment briefly on various other
provisions of the McCellan-Celler-St. Onge bill, with many of which
we find that your office resolved prior considerations and embodied an
approach generally acceptable in principle to us.

1. Subject Matter of Copyright (Sections 1-4)
We are substantially in accord with the principles laid down in these

sections. We note that the provisions as to national origin provide
for conditions of recognition of works of foreign origin substantially
along lines which have met our general approval in the past.

2. Excltwsive Right8 in Copyrighted Works (Sections 5-13)
Insofar as exclusive rights in respect of motion pictures are con-

corned, we observe that in line with views in our 1962 position paPer,
sec. 5(a) (4) of the above legislation expressly gives a performing
right to motion pictures. Under the 1909 Act, which omitted any ref-
erence to motion pictures in Section 1, the Courts construed such right
as a species of copying under Section 1 (a).3 We also note that the
Copyright Office is in accord with our recommendation, dwelt upon
at length in our 1962 position paper, concerning an express lending
right. We urged that the exclusive right to distribute copies to the
public expressly include distribution by way of rental, lease, or lend-
ing, as well as by sale or other transfer of ownership. Such lending
methods of distribution, which are not mentioned in Section I of the
1909 Act, should not be left for judicial implementation, as was the
motion picture performing right in 1909, and we feel they have wisely
been included in sec. 5(a) (3).

The express performing right so provided, however, is to perform
the motion picture "publicly." Our 1962 position paper urged that
the motion picture performing right not be qualified by a require-
ment of "public" (as it presently is not under the "copying" concept

I Patterson v. Century Produotione (2 Cir. 1988) 98 1. 2d 489, cert. denied 803
U.S. 655.
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by which Pattoron v. Cent•uy Production placed it under Sec. 1(a)
of the 1909 Act). This was asked because of the very serious situation
existing with respect to thousands of copyrighted films which have
come into the unauthorized hands of bootleg distributors for distribu-
tion by way of rentals for performances at schools, cluI, camps,
churches, factories, homes, etc. We appreciate, however, thh t 'a great
part of this problem has been alleviated by two other provisions in
the new legislation. The first is the above express "rental" right, by
which unauthorized renters of copyrighted motion pictures prints,
the possession of which prints has not been obtained under any lawful
transfer of title thereto, can be held for infringement. The second
is an express definition of "publicly," in sec. 5(b) (3) in line with sug-
gestions made by undersigned counsel, which would now include any
gathering of a substantial number of persons outside the normal
family circle and its social acquaintenances. This would preclude
judicial decisions such as that in the Maryland Yacht Club case,4
holding that performances before hundreds of people in a club not
open to the general public, within the meaning of a civil rights test,
were private and non-infringing.

We are somewhat concerned, in the light of recent applications by
community antenna television stations to be treated as common car-
riers, by the use of the phrase "a common carrier" in Sec. 5(b) (3)
(B). We believe this provision should be clarified so as to exclude
from any intended exemption, any CATV station.

We do not know whether communication of performances of our
motion pictures via wired or wireless closed circuit TV, or other media,
was intended to be comprehended in the broad language of the defini-
tion of public performance provided by Section 5(b) (3) (C), namely
"to communicate a performance or exhibition of the work to the pub-
lic by means of any device or process." We think, however, there
should be language expressly covering transmissions intended for sub-
scribers to a wired or wireless diffusion service.

The exclusive right to prepare derivative works based upon the
copyrighted work, provided by Section 5(a) (2), is too narrow. The
definitions of "works," and of "derivative words," in Section 54, indi-
cate that such are fixed in tangible copies or phonorecords. This is
entirely in order, of course, in respect of derivative works in the sense
of Section 2, as subject matter for copyright on their own accord to
the extent that the derivative material has been used lawfully, The
constitutional requirement for a "writing" is here involved. How-
ever, where the question is one of infringibility under Sec•'n 5, which

4Mo.re-Godwm.Mater Dit. Oorp. v. Wgatt anid Marvland Yacht 01ab (U.S.D.C.
Md. 1982) 21 Copyright omoe Bulletin 208.
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tells us what infringers may not do, rather than of copyrightability
under Section 2, we must consider important forms of derivative utili-
zations of a copyrighted work which are not expressed in tangible
form. For example, a novel may be unauthorizedly utilized by way
of the performance of a ballet or play based thereon which were never
reduced to writing. Even under the law prior to the 1909 Act,
theatre owners who projected upon the screens of their theatres a mo-
tion picture unauthorizedly made and distributed by the Kalem Com-
pany, based on the copyrighted novel BEN HUR, were deemed to be
dramatizing in pantomime this non-dramatic literary work, so as to
make the Kalem Company liable as a contributory infringer for the
pantomimic screen dramatizations, rather than for making the Mfim
under then existing law.5

We think it should be made clear in subdivision 2 of Section 5(a)
that this exclusive right includes the making of derivative intangible
"utilizations" as well as derivative "works" based upon the copy-
righted work.

Motion picture producers are not only concerned with the matter
of exclusive rights for the motion pictures which they create. As im-
portant purchasers, creators, owners, and users of literary, dramatic,
musical and artistic source materials which go into the motion pic-
tures, they are also vitally interested in the exclusive rights for such
copyrightable properties. We find the provisions as to such generally
satisfactory in principle.

We are substantially in accord in principle with the limited scope
of the exclusive rights in sound recordings provided by Section 10.
We understand that, under Section 10, there is not included any right
of performance in the rendition or interpretation represented by the
fixation of sound, separate and apart, from the copyrighted literary,
dramatic or musical material incidentally performed. We also under-
stand that the right to duplicate the sound recording thereunder,, in
the form of phonorecords, does not extend to the making or duplica-
tion of another sound recording that is an independent fixation' of
other sound imitating or simulating those in the copyrighted sound
recording. We make no comment on the matter of compulsory licens-
ing for making and distributing phonorecords, nor on the matter of
performances of non-dramatic musical works on coin-operated ma-
chines, under Sections 11 and 12.

As to the matter of "fair use" under Section 6, we feel that it should
be clearly indicated in the statute that this is a matter of defense as
to which the alleged infringer should bear the burden of proof.

*r~ze 00. T. MOWei* 222 U.S. 55.
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3. O hwekip of Copyrigk8, Tmnfer and Record atione
(Sections 14-18)

We are in accord Substantially with the provisions as to initial
ownership, joint works, works made for hire, contribution to collective
works, how ownership may be transferred in whole or in part, and
for divisibility in transfer and enforcement, under Section 14. We
agree with preserving the distinction between transfer of the copy-
right and transfer of the material object (§ 15), as well as with the re-
quirement that a transfer be in writing, and the provisions concerning
acknowledgment of a transfer (Q17). We concur, under Section 18,
as to the conditions for and methods of recordation, and the require-
ment that recordation be a condition precedent to infringement suit,
but have some reservations as to the provisions in subsections (e) and
(f) concerning the effect of recordation as constructive notice, and
for determining priority between conflicting transfers of exclusive
and non-exclusive rights respectively.

We understand the intention under Section 18(e) is that an un-
recorded prior transfer of copyright ownership will nevertheless pre-
vail over a recorded subsequent transfer, provided the prior transfer
is thereafter recorded within two months after its execution in. the
U.S., and within four months if executed abroad. Unlike the race
for priority of recordation to the County Clerk's Office in the case
of real estate transfers, which has nevertheless worked satisfactorily
for generations, the above retention of the present copyright system
holds in limbo for two months or four months, as the case may be,
the enforceable validity of any copyright transfer until it has been
ascertained that no unknown previously executed transfer comes for-
ward for recordation within such periods. For copyright transfers,
this results in either a gamble, or a reliance upon warranties, rather
than upon the much more satisfactory recordation, if payment is
made by the transferee at the time of execution and not held up for the
period in limbo. Appreciating that real estate transfers are usually
in the'same county as the recording office, whereas copyright transfers
must be sent from worldwide points to one office in Washington, D.C.,
the fact is that money is usually noV passed for the copyright trans-
fer until the essential instrument is delivered. It could then be air-
mailed to Washington. We would like further consideration of the
desirability of shortening, if not eliminating, this hiatus.

As to a prior non-exclusive license, whether or not recorded, pre.
vailing over any subsequent transfer of copyright ownership, whether
the latter be recorded or not, as provided in Section (f) (1), we have
some reservations. Reliance upon searches for prior recordations
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would be much more satisfactory than upon warranties as to the
absence of prior non-exclusive licenses. We appreciate the desire of
the Copyright Office not to encourage extensive recording of non-
exclusive license. Since most such licenses are transitory in nature,
very few are likely to be recorded as a practical matter, if recording
were required to prevail against subsequent exclusive transfers. How-
ever, since there are also many non-exclusive licenses which are not
transitory but long term in nature, or which involve major and ex-
pensive uses, which could and would be recorded, if required to pre-
vail, consideration might well be given to the possibility of making the
recording system operative as to non-exclusive licenses. We would
like to reserve our views pending further consideration and resolu-
tion of this problem.

Hypothecation was probably intended to be covered under transfer
of ownership of copyright, or of any exclusive rights therein, as
provided by Section 14(d) (1) and (2), and in definition of "transfer
of copyright ownership" under Section 54. Since there are variations
among the states as to whether, how, and when legal title passes in the
course of hypothecations, it would be preferable that the definition
of "transfer of copyright ownership" in Section 54 expressly include
any form of hypothecation, a very important factor in copyright.
"Hypothecation" is a broader term and would be preferable to the
much more limited word "mortgage". Consideration might also be
given as to whether a uniform federally enforceable system of fore-
closure might be spelled out in the copyright statute, or authorized in
the statute subject to such Rules as the U.S. Supreme Court might
promulgate therefor, rather than depend on varying and diverse sys-
tems of state foreclosure.

You will appreciate, of course, that we are not in accord, as already
indicated, with intervening Section 16 providing for the "reversion"
principle as to future copyrights, and ith its counterpart provision
in Section 22(c) providing a form of reversion as to copyrights sub-
sisting on the effective date of the new Act, whose terms are extended.
4. Pre-emption into an Ew•clu~iely Federal System (Section 19)

We note that the Copyright Office, which in 1961 had gone much
of the way, has now gone all the way, to eliminate future enforcement
of rights in unpublished works under the common law or statutes of
any state, by pre-empting all enforcement in the area of literary
property rights to federal law exclusively, under Section 19. We are
in accord. We note and concur with the express exclusion from the
pre-empted area, of activities violating rights as to unpublished mate-
rials not coming within the subject matter of copyright, or that are
not equivalent to exclusive rights within the scope of copyright, such
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I as breaches of contract or trust, invasions of privacy, defamation,
And deceptive trade practices.

5. Duration of Copyright (Sections 20-23)
The protection of copyright from creation, the provisions for life

plus 50 years as to individuals, and 75 years from publication (or
100 years from creation, whichever comes first) as to works for hire,
anonymous and pseudonymous works, in respect of works created after
January 1, 1967, under Section 20, are in substantial accord with our
views.. We similarly find acceptable in principle the provisions of
Section. 21 for "unpublished" works which neither have been copy-
righted nor have fallen into the public domain, to have a similar term
as alcove provided, but in no event to expire before December 31,1990,
or if published before such date, not before December 81, 2015.

We could also go along with the principle in Section 22 of extend-
ing existing copyrights in their 28 year first term an additional 47
years (instead of the present additional 28 years), upon renewal dur-
ing the last 5 years of their present first term, so as to have a total of
75 years. Similarly, we have no objection to permitting copyrights
already in their renewal term on the effective date of the new Act, to
be 'extended to 75 years from their inception. We appreciate that as
to subsisting copyrights, when the new law takes effect, you have felt
that the present renewal system (except as to length) might require
preservation. We speculate whether consideration might not be given
to improving this very ambiguous and unsatisfactory renewal system.

We are agreeable to having the term of copyright run to the last
day of the calendar year in which it would otherwise expire (§ 23).
6. Notice of Copyright, Deposit a nd Registration (Sections 24-84)

Although we feel more significance than warranted is still attached
to the concept "notice of copyright," the legislation introduced last
summer considerably modifies your original 1960 proposals to the
-Congress. We can go along substantially in principle with the pro-
visions as to "notice" (§§ 24-28) ; deposit of copies (§ 29) ; as well as
with the provisions as to copyright registration, its effect, and it being
.a prerequisite to infringement suit, as well as to any infringement for
which statutory damages or an attorney's fee may be awarded
(§§ 30-34). We would suggest that as to so-called innocent infringers
under Section 27 (b), the previous registration of the copyright should
be sufficient to put such users on notice, and it should not be required,
as provided in the bill, that they shall have received "actual" notice
-that the copyright was registered. "Omission" of notice should be
added under Section 27(c) to the categories of "removal, destruction'

.or obliteration of the notice without the authorization of the copy-
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owner," in providing that protection is not to be affected where such is
the case.

Our position paper of 1962 objected to the Register's proposal for
mandatory deposits. We pointed out the difficulties and enormous ex-
pense of deposit requirements with respect to motion pictures, particu-
iarly as to 70mm. prints of such films as BEN HUR, each print
weighing a quarter of a ton and costing many thousands of dollars.
We also indicated how onerous this would be as to films prepared for
TV series, where only a few prints are made for network broadcast.
We note that Section 29(c) of the legislation introduced last sumnier,
now permits the Register to exempt any categories of material from
the deposit requirements.

7. Intringement and Retnedini for Infringemen (Sections 85-39)
We are in accord with the proposal under Section 85 that the legal

or beneficial owner of an exclusive right may sue for its infringement,
leaving to the Court the necessity, if any, for joining the copyright
owner or any other interested party.

We approve the retention, under Section 86, of injunctive relief
as provided under the present statute.

We think the provision for impounding infringing copies and de.
vices, as framed in Section 87, should expressly specify "in accordance
with such Rules as the Supreme Court of the United States may pro-
mulgate for such purposes in the Federal Rules for Civil Procedure or
otherwise," rather than "on such terms as it (the Court) may deem
reasonable." This is a very special and important remedy which re-
quires a very detailed procedure, the provisions of which should be
known in advance and uniform throughout the country, rather than
be at the whim of any individual judge. Under the Act of 1909, the
U.S. Supreme Court was expressly given authority to promulgate
special Rules of Procedure for civil copyright infringement actions.
The Supreme Court accordingly promulgated a special set of detailed
Rules, primarily covering seizure and impounding, which have worked
most effectively in practice since 1909. When the Federal Rules of
Civil Procedure were adopted in 1938, these special copyright rules
were nevertheless retained by the Supreme Court, although not long
thereafter the FRCP was otherwise made applicable to copyright
infringement actions. Such special rules are still in effect to this
day.

In 1962, the Advisory Committee on the Federal Rules of Civil
Procedure tentatively recommended the abolition of the Supreme
Court's Copyright Rules, on the ground that PRCP 64 generally re-
lating to Seizures of Property might suffice. -When;undersigned
counsel pointed out the impracticability of abandoning the-proven
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and nationally uniform seizure rules of the Supreme Court, for a sys-
tem under FRCP 64 of fifty diverse state procedures never intended
for copyright, the proposal was abandoned. In 1963, the Advisory
Committee again renewed its proposal to abolish the Supreme Court
Rules, but to rely instead on FRCP 65 (Injunctions), by considering
copyright seizure and impounding a species of mandatory interlocu-
tory injunctive relief. When it was pointed out that the special rem-
edy of seizure and impounding is not a form of mandatory inter-
locutory injunctive relief, but requires a detailed procedure in many
respects similar to the detailed procedures still provided for the so-
called special remedies of replevin in the various states, as well as the
impracticability of such proposal, the Ninth Circuit Judicial Confer-
ence reversed its prior tentative approval of the Advisory Committee's
recommendation and unanimously disapproved the same. Similarly,
when undersigned counsel raised the matter by way of motion before,
the Section of Patent, Trademark and Copyright Law at the annual
meeting of the American Bar Association in New York last August,
to disapprove such proposal of the Advisory Committee, the motion
was unanimously passed. In both instances of such disapproval, it
was recommended that the special Copyright Rules of -he Supreme
Court be retained as such, or incorporated substantially intact into
the Federal Rules of Civil Procedure

While our 1962 position paper proposed that actual damages and
"profits attributable to the infringing use" be alternate remedies, we
note that Section 88(b) of the above legislation provides that profits
attributable to the infringement may be added to actual damages to
the extent that they have not otherwise been taken into account in
computing actual damages.

We approve of the treatment of statutory damages in Section 88(c)
as in line with our original proposals. We observe that the Copyright
Office has now provided for minimum statutory damages on a "per
copyright infringed" basis, rather than "for all infringements of
which the defendant may be liable," as originally proposed. The latter
could have included many different copyrights in one minimum award,
and the change is for the better. It is also noted that the Copyright
Office abandoned its original proposal that the coutt in its discretion
could withhold statutory damages or reduce the same, in the case of so-
called innocent infringers who claim that they did not know and had
nio reason to suspect they were infringing. We are in accord with the
change; since the proven practical effect of stated minimum statutory
damages, with its insurance of normal licensing of small performing
uses, and deterrence of mass small piracies, could otherwise have suf-
fered greatly by such a provision.
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8. Orimt+iwu Offene., Limitations' Manufacture, Importation, and
Copyright Oý9ice Housekeeping Provisions (Sections 40-58)

We note that the, Copyright Office has provided, under Section 40,
severer punishments insofar as second offenders in criminal violations
of the statute are concerned, with which proposal we concur. The
retention, under Section 41, of present limitation provisions with
respect to criminal actions and civil claims, meets with our approval.

We have no comment concerning tho importation and manufacture
of copies of a work consisting preponderently of non-dramatic literary
material in the Englisji language (§ 43). We do note, under Section
44, that importatiop into the United States without the authority of
the owner of copyright, of copies or phonorecords of any work for the
purpose of distribution to the public, is an infringement of the exclu-
sive right to distribute copies of phonorecords under Section 5, with
which provision we are in accord. We gather that while such importa-
tion under Section 44(a) is deemed an infringement (and thus subject
to injunctive relief by the courts, among other remedies), it is not neces-
sarily "prohibited" by the statute under Section 44(b), and thus sub-
ject to seizure, forfeiture, destruction or return to the country of origin,
with enforcement by the Secretary of the Treasury. Prohibition of
importation extends only to pirated copies, that is, those whose making
would hav9o been an infringement if our copyright statute were ap-
plicable. Itwould appear that non-piratical copies, authorizedly made
abroad by the authorized owners of foreign rights in the work, would
not be prohibited importation, although they could be subject to in-
fringement and injunction proceedings at the instance of the American
owner of the exclusive distribution rights therein.

We have no comment upon the Copyright Office housekeeping provi-
sions under Sections 46-58, except that we have reservations concerning
the right to destroy deposited copies of motion pictures without notice
to the owner, as well as to the provisions permitting the Library of
Congress to exchange with or transfer the same to other libraries.

We note that in line with views which we haveheretofore expressed,
the certificate of copyright registration, under Section 38, shall also
constitute prim faeis evidence of the validity of the copyright, as weU'
as heretofore of the facts stated in the certificate. We still think that
with problems arising fifty to a hundred or more years later as to the
unavailability of individuals originally concerned and their normal
records, consideration may well be given to some additional presump-
tions concerning authorship, ownership, validity, place of first publica-
tion, etc., along the lines of the British and Canadian statutes.
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9. Definitions (Sect ion 54)

Definitions are of course a vital and most useful part of an Act,
serving to simplify the language of many of the separate sections,
while giving such sections a necessary interpret ive base for the phraa.es
used.

We have already adverted to the definitions of "work," "derivative
work," "work for hire," and "transfer of copyright. ownershipp"

In the definitions where the device of illustra ion is used, e.g., "such
as books, periodicals, manuscripts, phonorecords, or Miln, in which they
are embodied" (for literary works), and "such as films or tapes, in
which they are embodied" (for "motion pictures"), unlike the elab-
orate definition used for phonorecords, we are concerned with a pos-
sible unfavorable ejusdem geier'i8 interpretation. It would be clearer
in intent to follow an expression "such as" with the additional phrase
"but not limited to." Motion pictures in the future may be embodied
on, wires, in perforated cards, and in other manners unknown today.

We think the entire definition of motion pictures needs revision.
The motion picture film, as copyrighted, is not itself a series of images
imparting an impression of motion, with accompanying sounds. It
is rather its communication visually, with or without accompanybig
sound, by projection or performance on a reflect ing surface, regardless
of the manner, method, medium, system, device, or combinations
thereof by which so communicated, so as to change the projected visual
images rapidly in timed sequence, that imparts the illusion of life
and motion.

We will be pleased to be available as heretofore for any discussion,
and look forward with great interest to the introduction in the present
Congress of the new copyright revision bill being drafted by your
Office.

Respectfully submitted,
THE COPYIGHT COMmI'rEz OF mz MOTION

PICrURE ASSOCIATION Or AMERIoA, Ixo.,
,E'dward A. Sargoy, of Counnel.

NATIONAL AUmIO-VISUAL ASSOCIATION. INC.

N'ovemnber •4, 1964.
A s you will recall, after several meetings and a great, deal of con-

sultation within our industry, we submitted to you on July 10, 1964,
a statement of our position concerning the proposed revisions of the
copyright law.

51-874-.-•6------21
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We were glad to find that in S. 3008 and the companion bill, you
were able to accommodate all but one of our major proposals, and
we want to express to you our appreciation for your very reasonable
and considerate handling of our requests.

The exception to which I referred above is in Paragraph (2) of Sec-
tion 8 of S. 3006. This apparently would permit the electronic repro-
duction and distribution of educational filmstrips, study prints, pro-
jection transparencies, slides, and other still picture materials without
the permission of the copyright owner.

The standard method of distributing all of these types of copyrighted
visual materials is by selling individual copies to schools, school sys-
tems, or institutions of higher education. Normally, materials are sold
with express or implied licenses permitting their optical projection, or
direct use, within a classroom or auditorium.

Some of our large school systems buy as many as thirty copies of
an educational filmstrip when it is first released. If the proposed
exemption should become a part of the final law, this would mean
that, once an individual copy of it filmstrip had been bought by a
particular school system, the system would have the right to show it
in niany locations simultaneously through the use of a closed circuit
television system.

The various producers of audio-visual materials certainly do not
wish to inhibit the development of educational television, or of elec-
tronic distribution of educational materials. However, because the
inevitable result of such distribution will be a very substantial decrease
in sales of copies of the filmstrips or other visuals, it is important that
the producers be able to require a special payment, or to charge a
special price, for copies which are to be used on closed-circuit television
networks.

We would therefore like to request that, in the event you are con-
sidering changes in the proposed bill prior to its resubmission in the
89th Congress, you consider the deletion of Paragraph (2) of Sec-
tion 8, and the rewording of Paragraph (4) to read "performance
of the work, otherwise than in a broadcast or by electronic reproduc-
iUon or tr(n.fsm;.sslon, without any, purpose ... "
It is my understanding that some individuals within the educa-

tional field have been conducting a campaign to induce various promi-
nent educational groups to go on record as opposing the proposed
bill in its present form and favoring some wording which would make
possible the general use of audio-visual materials on educational tele-
vision without special licenses or fees. 'To the best of our knowledge,
virtually all of this agitation comes from a very few people within
the educational establishment who arc personally committed to edu-
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cattional television and who would like to use this revision of the
copyright law to make materials available to educational television at
little or no cost.

Since the members of our Association have invested many millions
of dollars in the production of these materials, we believe they should
have the right to establish reasonable licensing arrangements govern-
ing their use on open- or closed-circuit television.

We most sincerely hope you will continue to go along with what we
believe is the reasonable and fair position of our materials producer
members in this matter. If there is any information or assistance
which we can supply, I hope you will let me know.

Sincerely,
DoN Wimi.,

I'xeeutive Vice-Prewident,
National Audio-Visual Association, Inc.

NATIONAL JOINT APPRENTI8•Egli 1" AN TIAlNING ('OM~lrijF, FOR THEi
ELECTRICAL INDUSTRY

December 30, 1964.
It has come to our attention that proposed changes in the Copyrighht

Law would allow certain copying of copyrighttd materials by "rcog-
nized non-profit educational institutions or ortn!zatiois," under a
"fair use" clause.

We believe this to be unfair to copyright holders and, therefore,
object to it.

We are both a copyright holder and non-profit educational organi-
zation.

Sincerely,
BUCK BAKEFI,

Director, National Joint Apprentieship and
Training Committee for the iechtric2 industry.

MLVna B. Nnxmx
November 3,1964.

At your suggestion I am happy 'to send you herewith my comments
regarding H.A. 11947.

&eotion 1

1. This section as presently worded is apparently intended to en-
compass all "writings" as this term is used in the Constitution. If
this is the intention, I think it should be expressly stated in the Statute
so as to avoid the kind of ambiguity that now exists under present.
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Section 4 of the Copyright Act. This could be done either by includ-
ing in the committee report an express statement that "works of
authorship fixed in any tangible medium of expression" refers to con-
stitutional "writings", or the last sentence of the proposed Section 1
prior to the enumeration might be worded as follows: "Such works
of authorship encompass all writings of an author within the mean-
ing of Article 1, Section 8, of the United States Constitution, and
include, but are not limited to, the following categories :".

2. Ancillary to the above suggestion is the determination of whether
the title of a work in itself shall be subject to copyright. It may well
be argued (although the issue is debatable) that a title is a "writing"
in a constitutional sense. If, then, it is intended to exclude titles
from the gcope of the proposed Copyright Act, it is probably desirable
to provide for such an express exclusion. This is particularly true
if otherwise all "writings" are to be protected. Even without an
express reference to "writings", it may well be that the term "literary
work" as defined in Section 54 might be hold to include titles unless
again there is an express exclusion. It may be that you are relying
on the line of cases which excludes titles from copyright protection
notwithstanding the absence of an express exclusion in the existing
Copyright Law. I would suggest that such line of cases may not. be
applicable to the new Copyright Law, in view of the new reference
to "literary works". In any event, this is the time to avoid any
possible ambiguities.

3. Subdivision 4 should be reworded as follows: "(4) pantomimes
ind choreographic works;" This is to avoid an argument that pan-
tomimes are protected only if they are of a choreographic nature.

Sectio 9
I think it is a mistake to create the two categories of compilations

and derivative works rather than to include all such matter under
the single term "derivative works". The two definitions as contained
in Section 54 seem to be largely overlapping. (Is there a distinction
between "pre-existing materia•l" and "pre-existing worka"?) The
distinction, besides being confusing, seems unnecessary since (it seems
to me) the two classes should be treated in an identical manner.

8eton *
1. With reference to Section 8(b) (1) in an over-abundana 6f cau*

tion, I would suggest. insertion of the word "copyright" prior to the
word "treaty" so as to avoid any argument that the word "copyright"
prior to the word "convention" does not modify the word "treaty".

2. Section 8(b) (2) should be reworded as follows: "(2) (a) The
work is first. published in the United States or (b) The work is first
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published in i foreign nation provided such publication has occurred
after the effective date of adherence by both the United States and
such foreign nation to the Universal Copyright Convention of 1952;
or". This to avoid a construction that a work first published in a
foreign nation prior to its or our adherence to the UCC is now eli-
gible for U.S. copyright protection if such foreign nation is presently
an adherent to the UO0.

Seton 4
With reference to Section 4(c) I would add the following at the

end thereof: ", provided that such statement in any event must be
published not later than contemporaneously with the publication of
the United StatAs Government work in which copyright protection
is claimed."

ISection 6(a) (1)
Between the words "in" and "copies" there should be inserted the

words: "one or more". It should be clear that a single copy may
constitute an infringement.

Section 5(a) (1)
Following the word "prepare" there should be inserted the words:

"one or more", for the same reason as indicated above.

Section 5(a) (3)
Following the word "distribute" there should be inserted the words:

"one or more", for the same reason as indicated above. In addition,
the words "to the public" should be stricken. It should be clear that
an unauthorized sale or transfer may be infringing even if no offering
is made to the general public.,

Section 6(b) (3) (A)
The definition of "publicly" as here used seems to me to be too all.

inclusive. For example, it would mean that a play reading in a
school classroom with no one present other than the students might
constitute a public performance. (The exclusion of Section 8(1)
would not apply in the case of a dramatic work). I would reword
this as follows: "(A) to perform or exhibit it at a place open either
to the public or to a substar.tial segment of the public"

section 6
An attempt to define "fair use", even as loosely as is done in Section

6, may lead to trouble. For example, is the principle of ejwsde
generic applicable in the first sentence so that "legitimate purpose"
mhust be of a nature similar to the specific purposes set forth in that
sentence? If so, would this mean, for example, that quotation of

1964 REVISION BILL 315



COPYRIOHT LAW REVISION

several lines from the lyrics of a popular song within a novel would
not be considered a fair use? On the whole, I think it, would be
better to reword Section 6 in its entirety as follows:

."Notwithstanding the provisions of Section 5, the fair use of a copy-
righted work, as such phrase has heretofore been judicially defined and
recognized, is not an Infringement of copyright".

section 7
Sections 7 (a) and (b) should be stated in the negative rather than

in the affirmative. That is, it should be said: "The sale or other dis-
position of the possession of a particular copy or phonorecord law-
fully mode under this title by the owner of such copy or phonorecord
shall not constitute an infringement of the rights of the copyright
owner under the provisions of Section 5(a) (3) even if such sale or
other disposition is made without the authority of the copyright
owner. (Section 7(b) should be similarly reworded). The reason
for the negative rather than the affirmative form is to avoid an argu-
inen that. Sections 7(a) and (b) constitute a federal pre-emption so as
to invalidate any state law contractual restrictions on the right of the
owner of the particular copy to dispose, exhibit, etc. same.

Section 8
I. With respect to Subsections 8(1) and (2), it would seem that this

exemption should apply to dramatic works as well as nondramatic,
literary or musical works. These types of performances may well be
regarded as "non-public" performances under the present act, and
as such would not constitute an infringement of the performance
rights in a dramatic work under the present act. The implication of
Section 8 is that such performances would now constitute an infringe.
ment of the performance rights of a dramatic work, thus substantively
changing existing law. This seems undesirable, and probably is not
intended.

2. Section 8(4) should, it seems to me, only be applicable to musical
works, and not to non-dramatic literary works. The reason for this
distinction is stated at Section 107.31 of my book,

soot"o 9(4)
1. With reference to clause (1), the reference to the law in effect. on

Deceember 31, 1966 is apt to create a good deal of confusion. For ex-
aniple, does this mean that. the right to "complete, execute and finish"
is applicable to a "model or design for a work of art"? If so, this right
should be explicitly stated in the new law. Further, the. new law
should expressly state whether architectural structures are considered
copies of architectural plans for purposes of infringement. The defi-
nition of "copies" in Section 54 might well include architectural strue-
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ture.q as copies of plans. This conclusion is probably negaited under
thie present law by virtue of the doctrine of Baker v. RS'elden. But
query whether the full scope of Baker v. Nelden is any longer appli-
cable even under the existing law ?

2. In clause (2) there should be inserted following the word "photo-
graphs" in the fourth line thereof, the following: "of such useful
articles".

Section 10
In See. 10(a) (he exclusive rights of (lie owner of a copyright in a

sound recording should iclhiude rights under Section 5(a) (2) as well
as 5(a) (1) and (3). Likewise the Section 10(b) reference should be
made to Section 5(a) (2) as well as Section 5 (a) (1). As Sections
10(a) and (b) are presently written, itmight be possible to "pirate" a
sound recording simply by adding certain additional sounds, music or
otherwise, and claim the resulting work to be a derivative work outside
of the scope of protection for sound recordings.

1. A new Section 11 (a) (3) should be inserted reading somewhat
as follows: "The compulsory license provided for hereunder shall in
no event constitute a license to make and distribute phonorecords 'of
sound recordings, but may include the right to make and distribute
phonorecords of non-dramatic musical works which have theretofore
been embodied in sound recordings." The purpose of the foregoing is
to make clear that the compulsory license provision does not permit
record "piracy". This result probably follows in any event from the
bill as it presently exists, but a further clarification might be in order.

2. In Section 11(b) (2) it should be made clear that a belated filing
of a notice may be effective to obtain a compulsory license as to all
phonorecords made and distributed after filing of such notice.

Section 14
With reference to Section 14(d) (2), the last three words of the first.

sentence thereof should be stricken and in their place should be sub-
stituted language identical to that contained in Section 14(d) (1) be-
ginning with "in whole or in part by any means of conveyance...
The present difference in language between the two subsections may
well lead to confusion as to the manner of transferring exclusive
rights. Furthermore, in Section 14(d) (2) I would strike the words:
"including any subdivision of the rights specified by Sec. 5" and insert
in its place: "including-all or any portion of the rights included in any
subdivision of Sec. 5". This is to make clear that "motion picture
rights", for example, may be the subject of a separate transfer of
ownerihip.
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8ectio 16

1. In Section 16(b) the wordll "exclusive" in the second line thereof
should be deleted, and the same in the second line of Section 16(b) (2).
Unless this is done, the purpose of Section 16 may to a degree be
circumvented by providing that the transfenrd rights become non-
exclusive after 35 years, etc. Such circumvention may be envisaged
and intended, but if so, I think it inadvisable.

2. There appears to be a contradiction between the last sentence of
Section 16(a) (1) and Section 16(b) (2) (B). Thus, although on the
one hand it appears that any agreement entered into prior to the expi-
ration of 85 years which purports to prevent termination at such time
is invalid, on the other hand it appears possible prior to the expiration
of the 35 year period to make a present grant of rights or an agree-
ment to grant rights to be effective upon the expiration of the 35 year
period. It seems to me that Section 16(b) (2) (B) should be deleted.
Without such deletion we are back to a Filter v. Witmnark rule, but
without even a reservation of rights for widows and children.

Section 18(f) (8)
There should be a requirement, of payment of a valuable considera-

tion or a binding promise to pay royalties in order for such a license
to prevail.

Section 19(b) (3)
Included in state rights which are preserved, there should be ex-

press mention of the right of publicity. This for the reason that the
right of publicity, unlike the right of privacy, is a "property" right
and might therefore be considered subject to the preemption unless
expressly saved therefrom.

Section 8f(o) (3)
The same comments re use of the word "exclusive" as made above

with respect to Section 16.

Section 95
1. An unnecesary pitfall for the unwary is created by requiring the

letter "P" instead of the letter "C" in connection with notice for sound
recordings. The notice requirement should be uniform as to sound
recordings and all other copyrighted works.

2. It would appear that in the case of a work, other than a sound
recording, which is reproduced in phonorecord form, no notice what-
soever is necessary if no copyright protection is claimed for the phone-
record as a sound recording. Is this intended I
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Section 30(e)
Does the use of the word "may" indicate that such additional reg-

istration is permissive only and not mandatory even for purposes of
the registration requirement of See. 27 (a) (2) 1

Section 34
In my view this section should be deleted.

Section *6(a)
Shouldn't it be made clear that this applies to preliminary injuno.

tions as well as to permanent injunctions?
I hope that some time during the next several months it will be poes

sible for me to visit Washington to discuss with you and your asso-
ciates the proposed new law in greater detail. Suffice at the moment
to say that notwithstanding the above suggestions, I do sincerely be-
lieve that H.R. 11947 is a remarkable job in which you may rightfully
take a great deal of pride.

Sincerely yours,
Muivxuz B. NnX EE,

Professor of Law,
Unieit• y of CTaliifor Los Ang•e.

J. KND•i•K NOBLE, JR.

September B&, 1964.
I have recently learned that your office has been subjected to a great

volume of mail in support of the doctrine of "free use" presently
incorporated in Section 6 of the pending copyright revision law. I
had thought it needless to point out that I am completely opposed to
the wording proposed by the National Education Association, but if a
letter count will help, here is another to add to the collection from,
those opposing that wording.

As an alternative, I heartily support a statement which will soon
be released by the American Textbook Publishers Institute Basi-
cally, that statement will remark that we recognize the interests of
users of the new forms of reproduction equipment, and are currently
seeking ways by which their interests and ours can be mutually served
by a licensing arrangement. On the other hand, however, we believe
that free, unlimited use of the type now authorized by the proposed
Section 6 would have disastrous effects on our industry in the foresee-
able future as it becomes possible" or any "student" "educator," or
"researcher" (and which of us'does not fall, at least' to some extent,
into one of those catt gories) to equip himself with all the written

51-874--"t. 5-65--22
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material he wishes without fair regard to the rights of the original
authors, manufacturers and publishers of that written material and
without ahy remuneration to them.

The old doctrine that "the worker Is worth his hire" seem' to be
appropriate here. I firmly believe that implementation of Section 6
as it stands will lead to a situation in which all reference books, text-
books, and other materials of long-lasting but specific interest will be
produced, if at all, only by governmental and other non-profit groups
or those with an ax to grind for which they are willing to forego any
normal remuneration. 1 1

I have had the pleasure of hearing you speak on this question, and
I realize that Section 6 does not necessarily reflect your own views but
rather those of the public as expressed to you in letters and meetings.
I do, therefore, trust that this expression of sincere views of such as
I will 6elp to counter letters from those who have been advocating
the present section on "fair use."

This is a personal statement and may be a little over-vigorous.
However, I think the whole question is of the greatest possible concern
to our industry, and that this letter should reflect some of that concern.

Yours sincerely,
J. KaNDRicK Nomi, J%,

Vice Peaidme, Noble and Noble Ptblzer#, Inc.

Num O'BmtN
December 16, 1964.

It seems to me the so-called "fair use" clause in the proposed 'new
Copyright bill (H.IR 11947) would virtually destroy the benefits of
copyright protection in this country-and the "manufacturing" clause
would be equally disadvantageous to book publishing.

As a textbook author ("Television Advertising", McGraw-Hill) I
am, naturally, deeply concerned in this matter and hope that, upon
further consideration, both these clauses will be dropped.

Cordially,
NzIL O'BRLUN.

0. OLDEBE
December 17, 1964.

The prospective revision of the Copyright law will include impor-
taut exceptions which, of course, will be exploited to the utmost and
virtually destroy the býenfits of the Copyright protectiqn.

It is obvious that theNationqg Education Aociation wate these
exleptioz6s as well as any consumer wants to get something fpr nothing.

I feel that in our system there is no reason to abrogate the property
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right of the author. Much as I appreciate the need for Education,
there is no reason to impose a financial load on authors of textbooks.

Sincerely,
0. 0WjWm a,

Prof/eeor of Phytos, Emerue,
Haroard University.

A. J. PAxsnm
December 14, 1964.

It has recently come to my attention that a new Copyright Bill,
H.R. 11947, will be introduced at the forthcoming session of the Con-
gress. It is my understanding that this bill contains a fair use clause
section dealing with photocopying and other methods of reproduction
of copyrighted material.

I wish to state that as an author of three technical books, I am
opposed to this provision. We are already faced with formidable
copyright infringements from Free China and the U.S.S.R. The
proposed fair use provision would result in further domestic erosion
of copyright protection.

Even though the new clause specifically states that such reproduc-
tions are limited to a single copy by recognized non-profit educational
institutions or organizations, who is to determine what constitutes
a non-profit educational organization I There is nothing in this pro-
vision that would preclude a group of people engaged in some educa-
tional activity from acquiring a single copy of a book from a pub-
lisher and then proceeding to reproduce it, one copy at a time, for
each member of such a group. With the tremendous proliferation of
all kinds of non-profit educational groups in this country, this method
of circumventing the copyright law could lead to a considerable re-
duction in copyright benefits.

In the case of many technical publications with relatively small
total distribution, this might have quite disastrous effects. The bene-
fits to the authors could be so reduced that few would be willing to
spend the long and financially unprofitable hours it takes to produce a
technical book. And even if such a manuscript were written, the
publishers might be much more reluctant than they are now, to pro-
duce it, if denied the opportunity of at least recovering the costs
incurred in its publication. Either way, the real loser would be the
potential user of such material. The impact of this breakdown in
effective copyright protection might indeed have quite a serious effect
in curtailing the free flow of technical information in this country.

Sincerely yours
A. . PAMEm,

GWOar Forntf PO&SOM Depatmett
If Loigan Stat Uisvera(4ý
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EDWIN W. PATI28o

December 18,1964.
In re: Proposed Amendment to Copyright Law

I am writing to express my firm opposition to the proposed amend-
ment to the Copyright Law of the United States which has been sup-
ported by resolutions from 27 educational groups, as set forth on p. 1
of Imprint, the McGraw-Hill trade publication of November, 1964.

This proposal would enable "recognized nonprofit educational insti-
tutions" to have the privilege of using excerpts from an author's
copyrighted (non-dramatic) book, without obtaining the permission
of the copyright holder.

As the author of several books that have a limited sale among stu-
dents and teachers, I am opposed to this picking my brains free of
charge. One of my books was carefully written (in two editions) for
non-lawyers in the insurance business. I discovered that an "asso-
ciation", doubtless non-profit but supported by life insurance comps-
nies having millions, was using a part of my -book without my permis-
sion. 1 warned them to desist. No doubt many "non-profit educa-
tional institutions" (e.g. Harvard University with $500,000,000 en-
dowment) can far better afford to part with a fair royalty payment
than can the academic author.

Yours truly,
EDWIN W. PAIR8oN,

(ardoso Prof eor Emeritu of Jtwiprudmwe,
Columbia Univeray; Scholar in Redence,

______ University of Virgkni4

NoRM S. RBu
December Ott,1964.

I am writing to express my opposition to the proposed portion of
the Copyright Bill which would allow unlimited recording of portions
of copyrighted materials by non-profit educational institutions or or-
ganizations. Although the bill as proposed sounds innocent, it could
destroy many benefits of copyright protection, especially those which
concerns textbook authors.

Sincerely yours,

t66 member 19,I194,
My attenion has been drawn to proposed copyright legislation

wh.9 would& give.certain types of institutions the right of free re-
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production of textbooks and would restrict the publisher in his choice
of printer.

I have written an advanced specialty text TropioaZ MeteOro 9Y
for McGraw Hill and I am presently completing another somewhat
more general text. I am therefore concerned in the copyright legis-
lation.

The textbook, published ten years ago, has remained the only one
of consequence in the field, and I believe it has served a highly useful
function all over the globe. Nevertheless, as you are undoubtedly
aware, the main motivation in writing and publishing such a book
is performing a public service. After these ten years, I believe that
my hourly pay from the accumulated royalties for writing the book
is about $1 and I hope that the publisher has more or less made ex-
penses by now. Under these circumstances, it is disturbing and
galling to learn that certain groups of educators wish to take further
advantages and erode further the financial situation which is very
hapless to begin with. I would feel taken advantage of in a gross
manner if the proposed bill became law. Undoubtedly I would be
deterred from further active textbook writing if I felt that all the work
was being reduced to an extreme giveaway proposition.

In view of these reasons I wish to be put on record as opposing
these provisions of the copyright bill, and I intend to advise the Colo-
rado Senators and Congressmen, and others concerned in this matter,
in the same sense

Yours truly, Hz~zR

Wk. RmwAN HI
December 14, 1964.

As a teacher and as an author of textbOoks, I am interested in the
revision of the Copyright law. My concern centers chiefly about the
"fair use" clause. I see no objection to part (a) of this clause, which
gives non-profit organizations the right to make a single photocopy
of a portion of copyrighted works. This can not be prevented anyway,
and the clause simply legalizes the current practice in most university
libraries.

On the other hand, I regard clause (c) as very harmful. Should
this become law, I can have parts of my competitor's textbook repro-
duced in a quantity sufficient to give one copy to each of my students.
Surely this would interfere with the sale of his book. Hehce it would
discourage authors from writing and publishers from marketing
books, and thus it would be contrary to the interests of education. I
hope that you will use your influence against this clause.
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I also regard the '"manufacturing clause" as detrimental to educa-
tion. Certain types of books that have only small sales can be pro-
duced less expensively overseas. Many of these books that might be
manufactured abroad will not be produced at all if the "manufacturing
clause" becomes law.

Sincerely yours,
Wx. Bmux III,

Dircorl, Shool of (hemitry,
Ralph G. Wright Laborat ,

Rutger--The State Univeraity.

JERoME RoBBINs
January 11,1965.

I am greatly concerned and troubled by the possible inclusion of
that section of the proposed Copyright Law on Fair Use, and espe-
cially Section 6 of the Bill (H.R. 11947), as presented to Congress.

A great deal of my life has been devoted to the creation of choreog-
raphy and other material used in dramatico-musical works, much of
which is not adequately protected under the present Copyright Law,
and will be even less protected if the proposed amendment is passed.
As drafted, I think the Fair Use section will prejudice my rights, as
well as those of us working in the theatre, who create material which
is used for dramatic and dramatico-musical productions. I would,
therefore, like to associate myself with those people who wish to have
the Fair Use section omitted. In the alternative, if the section re-
mains as it is, then I would like to associate myself with those respon-
sible people in the theatre who have suggested that the following be
added:

'Nothing herein contained in this Section 6 shall authorize the
performance of a dramatic work or a part thereof except by
instructors or pupils in the classroom in the course of face to face
teaching activities.'

Very truly yours,
JEROM ROBBINs.

M~iti RODELL
Auguswt 11, 1964.

As one who has fought hard for years to try to get authors a decent
return for their labors, I am outraged by the stand taken by the
educational groups on the proposed new copyright act, as reported
in the New York Times for August 6 last. ,

If authors announced publicly that teachers should receive no
salary--after all, teaching is educational, isn't itt-would the edu-
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cators find that reasonable I If the technicians on the educational
television stations were asked to work for nothing, as their contribu-
tion to education, would they agreed By what rule is the author
discriminated against and denied the just fruits of his labors I

I hope you can get across to all concerned the basik injustice of this
position.

Sincerely,

MAre RODELL

HAiUr N. RosumwM
S~eptember 1,94

During the meeting of Committee 304 of thb American Bar Asso-
ciation in the first week of August, you were kind enough to ask me
to send you a proposal that I made to the Committee for amendment
of Section 88(c) of H.R. 11947--S. 8008, dealing with the waiver of
statutory damages for innocent infringement.

I take pleasure in sending you herewith the suggested draft for this
purpose to be inserted wherever deemed appropriate in Section 88(o):

"It the infringe proves that the Infringin us was for bona fide non.
profit educational purposes and made In reasonable belief that such a use
was not an Infringement, the court In its discretion may withhold an award
of statutory damage under this subsection or may reduce the amount to
less than $25."

As an alternative the following is proposed which (except for the
italicized language) is taken directly from Section 88(a) (8) of your
preliminary draft dated November 5,1968:

"if the Infing proves that he was not aware and had no reasonable
grounds for believing that his acts constituted an Infringement of copy-
right, as that the is4nf g we wae io a tmpromo# edu1aetowoual oa,.
nation or to#tutitoM or one of its employee or ohom for noprofit 6d8v
oatitonl purposes, the court In Its discretion may withhold an award of
statutory damages under this subection or may reduce the amount to
less than $25."

Please believe me I appreciate the opportunity thus afforded me to
submit these proposals and hope that you will reinsert some such
provision in the new bill to be introduced next year.Sincerely,

HIMnr N.0 ROerj'Mz.

JoHN A. Ro'rmmom
February 9,1966.

I am a teacher but I object to the so called "Fair-Use" clause pro,
posed for the new copyright law. Passage of this provision will, in
time, destroy our excellent textbooks Why should a man pour twenty
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or more years of schooling, years and years of teaching, and more
years sweating over manuscripts, revisions etc only to have it all
pirated upon publication# Why should publishers spend five to ten
years and a half million dollars to develop a text to have it used
"fairly"? The makers of desks, buses, a-v equipment are all pro-
tected by patents or in some way or another. In America, inventive-
ness and originality are supposed to pay off. Why not in one of the
most crucial and significant areas of human endeavors-education?
Certainly the administrator and the teacher expect to be paid for
their efforts. Why not the writer, without whom society could not
survive ? The "Fair Use" clause must be dropped, or at least amended
to protect the property of others-in this case educators, writers, and
publishers.

Sincerely,
JoHN A. ormmomH.

GEoRoI SHTRD
Janay 8,1966.

Since my letter of April 16, 1963, the community antenna industry
has grown and it has lxen finally vindicated in its contention that it
does not violate the rights of broadcasters These developments do
not, however, affect the fundamental issues. Consequently, there is
very little which need be added to my previous letter.

Community antennas are an equipment service which tends to
reduce the discrimination in television service now available to people
in various parts of the country, as a result of technical and economic
accidents So long as broadcasting is governed by technical regula-
tions of the present kind, people in different locations will require
different equipment for adequate reception. The use of community
antennas, side by side with other devices servicing the same function,
overcomes what would otherwise be a serious deprivation of television
service. The law ought not, and in the past, has not, made such
accidental disadvantages the basis of new property rights. On the
contrary, the fundamental concept is to offer equal opportunity to
everyone and to minimize the impact of local disadvantages.

The structure of broadcasting is deliberately and intentionally to
provide free service to the public. There is no provision for charges
to the public by the broadcaster or by the copyright proprietor. The
broadcaster cannot physically and may not lawfully attempt to control
reception. The copyright proprietor is paid handsomely for per-
mission to have his work scattered to the public pursuant to this
scheme.

The service does not mean that television set manufacturers or other
equipment, manufacturers must furnish equipment for nothing.- It
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simply means that the government, in making available for private
use the broadcast spectrum, a natural resource, has imposed condi-
tions which preclude any charge for reception.

The imposition of the duty to pay royalties on community antennas
and their subscribers would result in a specific discrimination and a
violation of the concept of free broadcast service. The mere fact that
it might be practical to collect royalties from community antennas,
and I seriously doubt that practicality, does not justify the authori-
zation of such a discriminatory impost. That the result would be
dual payment to the copyright proprietor aggravates the inherent
inequity.

The idea of imposing royalties on community antennas is also a
major departure from a long and healthy tradition of Anglo-Ameri-
can copyright. Historically, copyright royalties are imposed on ac-
tive uses, not on enjoyment of the work. While ultimately the public
pays, the copyright proprietor has never had a right of enforcement
against members of the public who acquired or enjoyed an infringing
copy or performance. The present proposal, in its particular lan-
guage would permit enforcement against the owner of the receiving
set.

The scheme is in actuality not only discriminatory; not only a de-
parture from a sensible principle, but impractical. That the sponsor
who pays for the right to address an audience should have a part of
that audience lopped off or taxed for the privilege of hearing him is
fundamentally ludicrous.

Yet even granting that the sponsor deserves no consideration, how
is the scheme to be accomplished? Are all copyright proprietors to
join a single cooperative venture in which they will share the royalties
in exchange for blanket licenses? If so, who will undertake to or-
ganize the monopoly? Indeed, what single broadcaster not wholly
ignorant of the antitrust laws would dare to acquire a license from
each and every copyright proprietor so that he could in turn collect
from community antennas receiving his broadcast ? How would such
a monopoly be administered ? Who would get the money?

Not only would the cost of administration of such a scheme be
enormous, and its legality doubtful, but the true beneficiaries, if the
fundamental problems could be overcome, would be not authors but
a limited group of large users. Many of these users are now in a
quandary. They occupy positions as producers of programs, distribu-
tors of programs, owners of broadcast facilities, owners of community
antennas and others peculiarly inconsistent. Authors, performers,
music owners and others would claim a share; but the interlocked in-
terests would require years to reach any sort of accommodation.

In addition to these difficulties, it must be remembered that the
community antenna has no control over what it receives. The spuri-
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ous argument, that a community antenna selects channels, requires
little reply. Given a limited installation of three, five or twelve
channels, the community antenna must carry those channels which its
suboadbers desire. This does not preclude the subscribers' using
other. equipment simultaneously to receive other channels. Nor does
the, selection of channels give the community antenna any control
whatsoever over the content of broadcasts over any particular chan-
nel, not any control over the subscribers' television set. The spurious
notion is fondly adopted by some opponents of community antennas,
but it does not survive analysis, nor does it in any way, deal with the
present problem.

If the community antenna cannotpredict what will be broadcast,
then it follows that the community antenna cannot safely accept a
license from any source except one which is all-inclusive.

Another aspect of the point is that, since the present draft bill does
not even offer compulsory licensing, every community antenna would
be subject to suit by innumerable copyright proprietors and their as-
signs whom it would be virtually impossible to reach without a huge
staff. Further, the present draft grants every proprietor power to
deny a license altogether and some of the more vocal user-proprietors
have indicated an intention to deny licenses or to demand exorbitant
fees.

This brings into question the very desirability of imposing license
fees on community antennas. Why, after all, should three million or
more people in the United States be forced to pay for what the rest
of the people receive for nothing , Why should these willful users
be paid twice? What is the public advantage of this impost? How
is the purpose of copyright advanced by making these people payl
The draft discussed at the panel contained a number of ambiguities,
which were then pointed out. Once the basic principle is determined,
these ambiguities can be eliminated. It is the principle which needs
settling.

Copyright serves the public. The authors' just compensation makes
that service possible. In an act which may be with us for a generation
or two, broad accommodation of major trends must be envisaged.
Petty discrimination and opportunities to squeeze it little extra charge
from the public's pocket are inconsistent with the high purpose which
this revision has and with which it was undertaken.

There is a clear and logical dividing line which ought to be incor-
porated into the present act: that wired transmission system which
originates programs or which serves to decode broadcast lawfully
made In a manner so that the broadcaster retains control (as by being
able. to sell a unique decoding device) should be subject to copyright.
Pay television or program origination without, extra compensation
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I
mean that the commuiity antenna is providing something not already
available or dedicated to the public. This origination ought to be on
permission of the copyright proprietor and an incident requiring pay-
ment to him.

On the other side, furnishing a device, no matter how sophisticated,
for the reception of television broadcasts made under circumstances
depriving the broadcaster of control should be free from further copy-
right obligations. To do otherwise is to extend by a legal fiction con-
trol over what is by definition scattered to the winds without hope of
physical or legal dominion. It is put there for the public to take.
The copyright law cannot logically or in consistency with funda-
mental principle take the position that under such circumstances only
a portion of the public shall be free to take and not the rest, or that
the particular technical device by which the public accepts the offer
to take makes the Si'ghtest difference.

The constitutionality of such a discriminatory enactment would
be in serious doubt. The right to hear is as much a right under the
First Amendment as the right to speak. To deprive one group of
listeners of the right to hear on purely technical grounds would be
constitutionally indefensible. More fundamentally, the recognition
of a right of dominion where none can in fact exist, and that fbr
purely private purposes in the course of use of a public asset, is a vio-
lation of due process. Given that two neighbors can use different
devices for the reception of a specific broadcast, and that this law
would impose a copyright obligation on one and not the other, the law
must be stricken down.

In consequence, the situation is properly characterized as follows:
The attempt to impose a copyright obligation on community an-

tennas is contrary to the fundamental policy of free broadcast recep-
tion; it would create discrimination; it would benefit a comparative
few at huge cost to a large number; it would depart from a sound,
historic copyright principle; it would be impractical; and it would be
unconstitutional. I therefore urge that this attempt be abandoned.

Respectfully submitted,
Gwoa SvHUM.

NINA SOHNMER
December 18,1964.

As an author of educational materials, I am entirely opposed to
the "fair use" clause of the proposed Copyright law.

It is clearly a serious infringement of the author's right to payment
for use of his work. It would make writing for education the busi-
nes of novices and failures and would reduce the quantity and qual-

1984 REVISION 3ILL 329



COPYRIGHT LAW REVISION

ity of published works because there would simply be-from the
point of view of both author and publisher-no incentive whatsoever-.
other than the mediocre one of departmental advancement--for pub.
lished material.

There is little enough protection as of now I
As it is, authors of educational materials see much of their work

used freely and without remuneration on Educational T.V. in cur-
riculum and classroom mimeographs--while any soap commercial re-
turns substantial royalties to all participants.

I can see no advantage to further depleting the ranks of competent
writers and persuading them that advantage in education is gained
by boon-doggling grants. If NEA and NSF etc. can provide all the
free study( 1) and random resea.eh grants they now provide, they
can pay royalties on educational material published by publishers.

NINA ScnwzI

JoswH E. SIIGLEY
December 16, 1964.

I have been told by my publishers that Congress is soon to take action
on a new copyright law. The proposed legislation appears to be good
in all respects except as follows:

1. Protection under this new law is to run from the date of the
publisher's contract rather than from the date of publication. There
are two facets of this of which you should be aware:

(a) It is not too difficult to change the title of a manuscript, sign
a new contract, and thus update the protection. To prevent
this, the new law would have to contain a messy and difficult
clause, which, surely, would be difficult to enforce.

(b) Many writers will publish only a single book in a lifetime.
This may well contain the wisdom and knowledge accumulated
in 20 years or more of practice. Writing is frequently dif-
ficult for such persons and as many as 7 years may be required
to complete such a treatise. It seems unfair to penalize such
people simply because they are not prolific writers.

2. Under the proposed law, permission is to be granted for reproduc-
ing entire pages and even entire chapters without compensation to the
publisher, and hence, to the authors. If passed, such a provision could
set back education in this country hundreds of years because it will al-
most completely remove the incentive to write.

As a typical example, my latest book, "Mechanical Engineering
Design", McGraw-Hill Book Company, Inc., New York, 1968 contains
six lubrication charts on pp. 852-856. The design, computation, and
construction of these charts required over 500 hours (18 weeks) of my
time. They are very important and useful charts and represent an
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important section of this book. There are a great many other ex-
amples I could cite. Butt under the proposed new law, I simply would
not feel justified in performing such a task.

In my opinion, inclusion of this provision in the new law will greatly
affect the scholarly content of. new books, and will severely reduce the
quality (if not the quantity) of all books published.

3. The manufacturing clause, in my opinion, will prohibit or greatly
reduce the number of scholarly or so-called prestige books which are
published since no protection would be given to United States authors
whose books were published abroad. Such books are extremely im-
portant in my work. They furnish me with many valuable educa-
tional and professional ideas, and I would certainly not like to see
this source dried up.

0*

Sincerely yours,
JosEru E. SHIGoY,

Profeasor, (olkege of Engineering,
Un•versity of Michigan.

A. E. SmoXAzr
December 14, 1964.

I should like to offer some experienced comments on the proposed
'fair use' and 'domestic manufacturing ' clauses in the draft revision
of the Copyright law.

My viewpoint on these matters comes out of a dual background: my
connection with education as a professor of engineering, and my con-
nection with publishing and as an author and consulting editor for
Mcgraw-Hill.

My current experience in the university, with its rapidly increasing
supply of advanced copying machines, makes evident the truth of the
assertion that "if portions of a work may be reproduced freely, a single
copy of a book and a photocopying machine may service an entire comr-
munity"--especially when the cost of the copying service is buried in
overhead, rather than charged directly to the user, as is often the casm
I have, in fact, seen books copied in toto on such machines.

My current experience in close association with a publisher has made
evident the major contribution which the publishing industry makes
to education at every level, from elementary through graduate
school--a contribution which ranges far beyond the mere manufacture
of printed pages. Publishers are an integral part of the education
process, in many cases with small profit to themselves, especially in the
production of the scholarly works which often have a mall market,
an expensive production, and a great importance.
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The publishers need and deserve protection from the rapid ad.
vances in- pho1ocopying technology-without such p"ction, in fact,
a Copyright may be largely meaningless.

The domestic manufacturing clause is nearly as harmful, and again
strikes hardest at the important technical, Scientific and scholarly
books. Aside from the fact that such a basically protectionist clause
seems entirely out of place in a Copyright act, it seems likely to have
an effect opposite to what is intended. How will domestic manufac-
turers benefit if authors of affected works decide-as they may well-
to publish their books entirely abroad, in order to keep the cost within
reach of the scholars whom they hope to address f

Scholarship and education are international concerns by their
nature. The United States surely will benefit more than it will loes
by free and open exchange of knowledge-and of books,

Yours truly,
A. E. Smxa?,

Profes~or of Eleotrical Etineering,
Stanford Univeraity.

Romur P. SLINoAND
Augtwt$6,1964.

We'd appreciate receiving a copy of House Bill H.R. 11947, or
Senate Bill S. 3008, for our study.

We are particularly concerned that the wording of these bills is not
favorable to educational interests and that it will specifcally ham-
string our work in educational broadcasting.

We understand no exemption is offered to education for purposes of
making any single copy of a program, nor for pre-recording. This
would seriously hamper development of educational broadcasting to
the point of making it not feasible, economically, to continue what has
been a most important adjunct to the development of education today.

We hope that your interest in these bills will be that of support of
education's concern in its inadequacies.

Sincerely,
RoN=r P. SwNww,

Director, Teletviion~tx daton,
Ta0coma6SokooDietSNo.,1O.

HiLE P. SMITH
December 18, 1964.

1 Perhaps ournumber is small but to the widows of university profes-
on who wrote succeuful twboks, the passage of -t)* proposed
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"Oip*yrlgt" I*Aý*ith ý iti- 1fahl ise" clause w'otld cause us real finanA
al&I'hMdship. 'TheSe Royalty checksmaks all'he difrertncein the wmy

We cat Ii." To have that clauf in the new law 'Vould be most unfair

The manufacturing clause should definitely be tepeal6d.- 1Ptblishers
would find it difficult if not impossible to compete when trying to turn
out inip~rtant books which, because of their highly specialized nature,
could not be expected to sell m- juantity. However, these same books
are most important to those who need that paricular information but
would be unable to get it unless this manufacturing clause is repealed.

Yours,
• " Hzr uP. SMITH (Mac Guam M.),

.W. E. STaMTw
October 9,1964.

I notice 'that Congress is considering revising the Copyright lAw,
which was last revised in 1909.

I 'wish to raise a questionfor consideratioi when this is revied.
At the present time, the authors of textbooks and similar publications
and publishers do not receive any remuneration for second-hand'books
sold. Is it possible to provide for the authors and publishers somr
remuneration for the sale of second-hand booksI Could this be wit-
ten into th new Copyri'ght Bill I

Thiendkiyou -for considerationA of this matter,
Yours ve,'y truly,

W.E.S X r, PA'.,
Head, En#gwstg Grapkioe Department,

College of Engineering, Tewo A., M. Univeaity.

,GzoWo P. SUIn-.
Dwember B,19f4.

I am particularly concerned about the "fair use" clause which in.
volves thekeproduction of copyrighted material by educational in.
stitutions and educational organization&.

Having been, an author or a contributor to several books and col-
lege text books I have learned that it is accepted practice to print
special low-cost editions for the educational institutions, and I have
learned to, expect Iowr. author's royalties front sales to educational
institutions. If the proposed fair-use clause is adopted, it will meoa
total lossfof revenue to authors for books copied or sold to duoationial
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organizations. This will seriously dampen an author's interest to
create and it will discourage publishers from starting as many new
works as they have in the past several years. Not only would it de-
prive authors of their rightful income, but it will probably seriously
handicp the free flow of information.
, Very truly yours,

Guono P. SvrTON.

FR•EoCK L. THOM
December 19, 1964

As the author of two textbooks I am in a position to speak with
some feeling about the proposed "fair use" clause of the revision of
the copyright law which will be considered in the forthcoming ses-
sion of the Congress.

Preparation of my two books required years of hard work and
the expenditure of considerable sums for typing and mimeographing
before final publication. Sales of many textbooks, particularly those
requiring the most effort and greatest expense, are small, bringing
a return less than that provided by the minimum wage law. Any free
use of copyrighted materials would further reduce the already in-
adequate rewards to technical authors, and certainly would discourage
both writing and publishing of these much-needed educational ma-
terialt.

I hope that you will use your influence to keep this clause from
being enacted into legislation, and to protect the interests of technical
authors, not only for their benefit but also for the benefit of education
in general.

Sincerely yours,
•FREDERCK L. THoxasi.

JoHN Toocmiu
December 16,1964.

The next session of Congress is to receive the H.R. 11947 Bill which
is known as the Copyright Bill. There are many features of this Bill
that are favorable to those of us who have served as authors and are
interested in continuing to add new material and new ideas in pub-
lished form.

One portion of this Bill, referred to as the fair use clause, dealing
with photo copying and reproducing of copyrighted matmial is being
unfairly presented.
. The defeat of this Bill should be a paramount objective of Congrem
Authors and publishers both need the protection they have had in
order to continue to be encouraged, publish, and protect the publish.
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ing firms and authors that have copyrighted important technical
material.

Your earnest conmderation of the above is appreciated.
SinceFely yours,

JoHN Tocomir, D.D.S.,

Dean, Sehool of Detity, College of Phyt"sian, and Surgeon,
Universty o/the Padto.

JOSEPH J. WADDELL
December 16,1964.

I note, with considerable concern, a proposed major revision of the
copyright law that is expected to be introduced in the next session
of Congress.

The portion that distresses me is the so-called "fair use" clause
specifically granting the authorization to reproduce copyrighted works
to certain organizations. As an engineer, I recognize the need of oc-
casionaily copying portions of technical works for my personal use.
As an author of technical books, I am deeply concerned about the
implications of writing into law the permission of free copying of
copyrighted- works, even to an apparently limited group. I strongly
urge that this provision be eliminated from the proposed legislation.

Another clause in the copyright legislation is the manufacturing
clause, making domestic manufacture a condition of copyright for a
book by an American author. This has the potential of adversely af-
fecting the cost of producing certain technical books that require hand
composition, as these books are sometimes made by the photo-offset
process from reproduction proofs made elsewhere at less cost. This
provision of the law i to me, an unfair interference with private en-
terprise, and obstructs the production of much needed American
technical and scientific books. This provision should be repealed.

Yours very truly,
JOSEPH J. WADDELL,

Teohnioai Service Engineer,
Riverside Cement Company.

J. A. WAGNER
December 18,1964.

Re: Reviionof Copyright Lato
As you are undoubtedly aware, there is considerable resistance to

the "fair use" clause currently contained in the pending revision of
the copyright law. As I understand it, the "fair use" clause would
threaten the existence of textbook divisions, for example, in large

51-874--pt. 5-65---23
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publication houses, and would literally destroyjte 'business of small
publishers who depend upon the publication of educational materials
for their livelihood. If this clause has been serted in this, eVision
through ignorance or error, then its rectification is a simple matter.
However, if its intent is to destroy initiative, scholarly publications,
and free enterprise, then we face a problem of another nature.

A clarification of your understanding of the effects of the "fair use"
clause, if retained in this legislation, would be appreciated. It would
seem also that a dissertation on the intent of this clause is in order.
A response to this letter at your earliest convenience would be
appreciated.

Yours very truly,
J. A. WAOM ;

Prof eor, Speol Departmentj,
California State 0o1 age.

FRANKLIN WALDHEI
Auqwt 1, 1964.

Spencer Olin, Elliott Levitas and I wish to suggest a few changes
in language (which are not changes of substance) in H.R. 11947.

Section 2(a)-The section, as it reads, seems to rule out protection
for that part of the work which is original. We suggest that the final
clause should read: "but protection for a work employing pre-existing
material in which copyright subsists is not available as to any portion
thereof using such material unlawfully". (I suggested this change at
the Panel Meeting.)Section 7(b)-We think that there should be a clarification of the
phrase "to exhibit that copy publicly by showing it to viewers present
at the place where the copy is located". The expression "to exhibit a
work publicly" is defined in Section 5 (b) to mean, among other things,
"to broadcast an exhibition of the work to the public". That defini-
tion is inconsistent with this clause, which speaks of exhibiting a copy
publicly by showing it to viewers present at the place where the copy
is located. To avoid the conflict between this clause and the prior
definition, we suggest that the clause read: "to show that copy to
viewers present at the place where the copy is located". This would
express the intention of the clause as expressed by Miss Ringer at the
Panel Meeting.

Section 9(a)--the words "or on" should be inserted after the words
"to reproduce the work in"... The desirability of this clarification
is self-evident.



1
Section 9(a) (2)--After the words.. "exhibition of pictures or

photographs" there should be inserted the words "of such articles".
This would make it clear that others may (without the consent of the
copyright owner) use pictures or photographs of the ari*ela which
reproduce the copyrighted work as distinguished from pictures or
photographs of the copyrighted work separate from the articles.

Section 19(b)(3)-We are concerned about the wording of this
clause because rights not preserved by this clause (and not &fforded
by the Act) would be ruled oat by the Stile? case We are concerned
with such matters as rights in titles and rights in characters. These
are not protected under this Bill mid yet they are so involved with
the copyrighted work that a court might consider them equivalent to,
or within the general scope of, copyright. We think that the first
two and a half lines of this Section should read: "activities violating
rights other than the exclusive rights specified by Section 5".

Section 24(a)-The words "or 61sewhere" should be omitted...
The inclusion of these words adopts a statutory view on a point con-
coming which there have been diverse judicial holdings. The view
here adopted makes the copyright notice more burdensome for the
author. It is difficult enough for the author to police the inclusion
of his copyright notice in this country where publishers are accustomed
to the copyright notice. It is much more difficult to enforce inclusion
of the notice in other parts of the world where the copyright notice
has never been necessary (except for those who may now be alert to its
inclusion by reason of the Universal Copyright Convention). It
should hardly be necessary to impose the tougher restrictions on
American authors.

Section 24 (c)-... [T]he words "or attached to" should be inserted
after the words "The notice shall be placed on". This would make it
possible to attach copyright notices to miniature items, dresses and
many other artidlee upon which it is not feasible to place the notice
directly. A suggestion made by Mr. Leonard Ziseu, at a meeting of
Committee 804, might be another way of handling this problem. His
suggestion was that the notice shall be placed on the copies or in such
other manner' and "location as the Register of Copyrights shall by
regulation prescribe.

Section 27(a)--For the reason I expressed at the Panel Meeting,
we suggest retaining the language of this Section up to and including
the word "work'.. ý--omitting the rest. This change would neces-
sitate striking out in, Seqtio4 B0,.. the words: "Subject to the pro-
visions of Sectim 27 (a) .

Si-verely you8,',' .
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Piimw B. WAnmNBR4

efanurY 4, 1965.,

I hope that you will not look upon the following suggestion as being
made late in the day. However, it occurred to me only last week in
the course of a discussion with an FBI agent, who has been working
with us on the Fake Book matters The agent explained to me that
in one particular case where the FBI seized 4500 Fake Books in
October 1963, they are having great trouble in securing witnesses
willing to testify. He mentioned one particular witness, whom we
both know, who is in a position to wrap up the case but who has
refused to testify. The agent said that if this witness could * granted
immunity as could be done in cases involving bribery, conspiracy,
gambling, etc., our problems would be over but the statute must have
the immunity provision expressly set forth in it in order for immunity
to be invoked.

It seems to me that the criminal section of the copyright law is
ideally suited to inclusion of an immunity provision. The crime is
not so heinous as to stir public opinion or stimulate a desire in wit-
nesses to serve the public welfare by testifying. Also there are usually
a great many peripheral persons involved in the commission of the
crime who would testify if they could be protected.

In addition, what is involved in criminal infringements of copy-
right does not cause law enforcement agencies .to view them with a
sense of urgency. When they do decide to prosecute a disproportion*
ate amount of time and money is required to bring the case to its
ultimate conclusion.

In § 40 of H.R. 11947, we are attempting to strengthen § 104 by
increasing the possible penalties. It remains to be seen whether this
will serve as a greater deterrent. What I suggest is an addition to
§ 40 of an immunity provision which would result in strengthening
the criminal section by making enforcement less onerous.

As an example of language which might be adapted to fit the sit-
uation, I refer you to 49 U.S.C.A., 46, 47 and 48.

Sincerely,
Pmuvi B. WAnr am.

JoHN F. W3MIOME
August 904,1084.

I write to comment on 11 of the proposed revision bill.
The first phrase therein to catch and hold my eye is "works of

authorship." This phrase, I gather, is intended to replace the phrase
in §4 of the present statute, "all writings." As I recall out panel's
earlier discussions of your Report on General Revision, some thought
was then entertained that the protection of the new copyright act
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should be restricted to certain broad categories of "writings" and
should not, any longer, be extended to all writings generally. I see
the broad categories here in § 1 of the bill; but I also see that "works
of authorship" include, "but are not limited to" those categories. The
notion of restricting copyright to specific broad categories of writings
thus appears to have been given up.

But, I submit, the sense of some attempt to narrow down from the
coverage of our present statute remains. The substitution of the
phrase "works of authorship" for "all writings" is what gives rise to
the impression that some kind of change is intended. "All writings,"
of course, went as far as the Constitutional fences permit, so the change
implied or inferred cannot be one of expansion of the statutory cover-
age, but must be one of restriction. The adjective "original," and the
adjectival clause beginning with the word "fixed", both impose limita-
tions on coverage; but since they could equally have modified the word
"writings" if we had chosen to use that word, we are left with the
sense of some further limitation intended by the rejection of that word
and the substitution of the phrase "works of authorship" in its place
The word "works" is much broader than "writings", so the further
limitation we're looking for must be in the words "of authorship."

I hate the pedantry of the dictionary; but I must recognize that
judges, construing § 1 of your proposed revision bill, can be led into
the hunt for some refinement of distinction between the meaning of
"writings" and "works of authorship" by the kind of reasoning above
employed. When they turn to dictionary definitions of "authorship"
for light on the distinction, as they almost certainly will, they will
find a host of misleading sign-posts. Thus, they will find one defini-
tion that reads, "Profession of writing books, articles, etc." Given
the seven categories of the statute, only one of which is "literary
works," the courts are not likely to be misled by the quoted definition
into the supposition that we're now restricting coverage to "books,
articles" and things like books and articles, i.e., literary works. But
may they not be misled into thinking that we mean to distinguish
between the works of those who are authors by profession, as op-
posed to those who write only as a hobby ? Surely we don't mea&
to exclude amateur authors; but isn't there a danger that a court
might, by the reasoning above outlined, be misled into thinking that
that's what we meant? (Speaking of amateur authors, I wish I could
remember who said that the two men who have thus far made the
most original contributions to the English language in the Twentieth
Century are James Joyce and Dwight D. Eisenhower.)

Another dictionary definition of "authorship" is "Origination, esp.
of a literary work." Again, we have the conflict between the cate-
gories and the definition's reference to literary works. And Im
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troubled by what a court might do confronted with "original origina-
tions." Such a double stress on originality, I fear, may bring n,
with another word, all the difficulties we've hitherto had over "creativ-
ity." There is, I think, a real danger of this kind in this apparent
redundancy, quite apart from the offense to one's sense of aesthetics
to which it gives rise. (Again I'm reminded of someone's comment
that, when Dr. Johnson wrote "Let observation with extended view/
Survey mankind from China to Peru," he waP really saying "Let
observation with extensive observation observe mankind extensively."
That was not very kind to Dr. Johnson; and I hope the new bill, when
passed, will not give future commentators any occasion to be similarly
unkind to A.L.K,)

Still a third dictionary definition of "authorship" is "Instigation;
as authorshp of a crime." Setting our current difficulties over au-
thor's reversion to one side, I don't think this definition is terribly
relevant to anything before us. 1,

I wonder: now that we're not restricting coverage to broad cate-
gories, do we mean anything different from "writings" by "works of
authorship"? The attempt to find such a difference, as I've indicated,
leads us into such unlikely results that I'm inclined to doubt that any
change is really intended.

If my conclusion is correct, then I suggest that the substitution of
"works of authorship" for "writings" is misleading and dangerous
since it could lead future judges astray. "Writings" is not, after
all, a bad word. It's been in the Constitution for nearly two hundred
years, and our copyright statutes since 1790 have put a considerable
gloss of historical interpretation upon it. Why throw all that away,
just to substitute a new phrase that raises all the same problems of
definition? Do we really have to start all over?

I respectfully suggest that we'd be better off to say "writings of
authors" (using the Constitutional words) instead of "works of au-
thorship."

Concerning the categories, I have only a few, very minor points to
raise. Some of the categories, or parts of categories, in § 5 of the
present law were, I believe, added by the authors of the 1909 act to
make it clear that certain kinds of works were included in the coverage
of that act which had theretofore been thought to be excluded. I'm
thinking particularly of newspapers, By reverting to general cate-
gories, we run some risk, I think, of excluding such works again. I
don't suggest we should change the language of § 1; I do suggest
that our definitions, in § 54, of the kinds of works covered by the lan-
guage used in § 1 to describe the categories, should be carefully re-
viewed to make sure that nothing is unintentionally lost.

Yours sincerely,
JOHM F. WmOM,.
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C. TAYLoR WmrrrmRCSeptember 15, 1964.

Bill S. 3008 which will change the copyright laws has come to my
attention. This Bill will impose severe restrictions on the use of
printed and filmed educational materials by teachers in the classroom.
It will almost completely prohibit the use of such materials for class-
room instruction on non-profit, educational broadcasting stations.

As Superintendent of the Philadelphia Public Schools, I wish to
emphasize the tremendous needs of our schools to provide quality
education. You are aware, I am sure, of the scarcity of funds for
public education.

Therefore, I urge a continuation of the exemptions for non-profit,
educational uses of copyrighted materials which exist under the pres-
ent laws. Also, I should like to point out that the values of resources
made available to pupils over closed circuit installations are just as
important to pupils who receive instruction over non-profit educa-
tional stations. Therefore, I suggest that the exemptions for closed
circuit broadcasting in S. 8008 be extended to include all non-profit
instructional broadcasting for classroom use.,

It is to be hoped any changes in the copyright laws will not hinder
the educational processes in America.

Sincerely yours,
C. TAYLOR WHTMnR
Superintend of Sohool,

&wohoZ Dfriow t of Pkildplda.

WALTR WI•TEMOOD
Ja• •ry 9, 1965.

May I add my voice to the others who are deeply interested in the
proposed copyright revision. If it is not too late I would hope that
some exemption would be specified that would let individual teachers
use materials that had been copyrighted, in classrooms only for the
enrichment and broadening of children's minds and attitudes.

There are many districts, and individual schools where budgets do
not allow workbooks for all subjects and where for certain units the
teacher who had material could ditto off copies for the specific number
of children in the class, which would greatly add to the understanding
of. the unit.

Many times I have purchased material which I felt would enhance
the teaching situation and which I would have liked to reproduce for
the class. I am certain that the reasonable use of material in this
nature would not work a monetary hardship on the copyright holder.

Thank you sincerely,
WALME WmTnMooD,

Press , Grant8 Pass Eduoation As8soction
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MnuAM Bnmow Wow
December 19, 1964.

I have been shocked to learn of the provision for free copying pro-
vided for in the copyright bill now before Congress. I am a writer of
textbooks whose income depends to a great extent on the sale of these
books and once free copying is permitted, the sale of textbooks is
bound to dwindle to a trickle, as copies for any number of students
can be made from one book. I strongly protest this provision in the
new Bill.

Very truly yours,
MumAm BREDOW WoLF.

JOSEHK M.WOOD
October 9, 1964.

In reference to S. 8008, a bill for the general revision of the Copy.
right Law, title 17 of the United States Code, I should like to com-
ment on... [the first sentence of] Section 6... This statement does
not specifically state the degree of fair use.

The enrollment of my freshman botany class is usually about six
hundred. Section 6 does not clearly state whether or not I may
duplicate charts, diagrams, flow sheets or portions of the text from
copyrighted works in sufficient number to provide a copy for each
student enrolled.

There are, in my opinion, about twelve excellent references in botany
that are useful to freshman students. After careful study of all
references available, I select a reference for my course. Each student
buys his own copy of the selected text. However, each of the other
references has diagrams, charts or text portions that I would like to
use in class. In my opinion it would be unreasonable to ask each
student to purchase a copy of each of these texts so as to have his own
copy of a portion thereof for ready reference or study. Moreover,
with the ever-increasing enrollments I doubt if any university library
could stock enough duplicate copies of each of these works to meet
the demand because these requests would cluster around certain lec.
tures rather than be spread evenly throughout % semester.

Therefore, I suggest that... [the first sentence] of Section 6...
[is] ambiguous. Consequently, in my opinion, the areas of teaching,
scholarship and research should be set aside in a separate category.
This new category should permit those engaged in teaching, scholar-
ship, or research to duplicate in unlimited numbers for the use of their
students portions of copyrighted works when those portions are to be
used as teaching or study aids, scholarship guides or tools, or research
materials.
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In my opinion no just and prudent man would wish to reduce the
effectiveness of those engaged in teaching, scholarship or research, and
I do not think that the author(s) of this proposed bill had this intent;
however as presently worded, this bill ,would permit a copyright
holder to sue a teacher, scholar or researcher in a test case, and this
would be a most unfortunate situation.

Sincerely,
Josiw M. WooD,

Assoate Profssor, (Jollege of Arts and Sceince,
UniVertity of Mssot0 .

Warms Gunw or AmzmoA

September 14, 1964.
The following statement is submitted on behalf of Writers Guild

of America.
This statement is not meant to be an all inclusive comment concern.

ing the provisions of H.R. 11947 but is rather directed at a few of
the sections of that proposed Bill which need clarification. I am
sure you will appreciate the fact that our failure to comment on other
sections does not imply either assent or disapproval of those sections:

11. Section 4(d) of the Bill does not specifically state that the United
States Government can not use any copyrighted work without the
consent of the copyright owner. Although the title of Section 4
makes reference to "United States Government Works" we fear that
there might conceivably be read into this section a right on the part
of the United States Government to use a copyrighted work by an
individual without his consent.

2. Section 5(b) (8) (B) and (C) fails to properly define the use
of the word "publicly." In subparagraph (A), directly preceding
(B) and (C), the act of performing or exhibiting a work publicly
is defined as meaning "to perform or exhibit at a place open to the
public" or "at any place where a substantial number of persons out-.
side of the normal circle of a family and its social acquaintances are
gathered." Although the first alternate definition is faulty in that
it defines the exhibition of a work publicly by using the word "public",
the subsequent alternate definition set forth in (A) is sufficient to
make tht definition meaningful. However, in both subparagraph
(B) and subparagraph (C) this meaningful clarification is omitted
and we are left for the most part with just the crucial word "public"
as a means of defining the word "publicly."
N, 8. Section 6 should contain some statement to the effect that under
no circumstances can the use of an entire work be deemed a fair use.
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4. Section 8(4) should be amended... [by inserting the words
"sponsors, promoters or producers" after the word "performers,"].

-S. Section '18(1) is somewhat ambiguous,, if our understanding
of this section is correct. 'The uncertainty that exists in our mind
would be cleared up by the substitution of the word "reception" for
the word "communication"..

6. In Sections 14(b) and 54, a most serious problem is raised.
It is obvious that certain rights and disabilities flow from the classi-
fication of a work as a "work made for hire." In light of these
consequences it is, therefore, most important to understand when and
under what circumstances a work will be so designated. Section
14(b) states in substance that the employer owns all of the rights in
the copyright of such a work "unless the parties have expressly
agreed otherwise." However, it is unclear from Section 14(b), as
well as from the definition set forth in Section 54, whether the parties
can agree that a work which would otherwise be classified for copy-
iight purposes as a "work made for hire", will not be so classified. In
other words, suppose an employee creates a work during the course
of his employment which, without further agreement, would clearly
be deemed a "work made for hire." Suppose, further, that the em-
ployer and the employee agree that with the exception of certain
television licenses, all, rights in and to the material belong to the em-
ployee. This would be a typical situation in, let us say, the television
writing field. Under those circumstances, the employer, in most sit-
uations, would be left only with the license to broadcast the work
under certain terms and conditions imposed by the applicable col-
lective bargaining agreement. All of these premises being true, what
for example, would be the term of copyright of the work I Would
it follow the term of copyright of a "work made for hire" or would
the term be the life of the author, plus fifty years ?

It is respectfully submitted thit under those circumstances the
work should not be considered as a "work made for hire" but should
be considered for all purposes as if such were not the case. To do
otherwise would negate the intent of the parties, as well as the spirit
of the copyright law.

Further, the definition of a "work made for hire" in Section 54
appears to give the parties the right to agree in writing that a work
prepared on special order AAf be considered a "work made for hire."
Completely aside from our objections to this latter clause, it would
seem inconsistent that the parties could not agree in writing that a
work shall not be considered a "work made for hire.".

7. In Section 54, the definition of "an anonymous work" does not
take into account the common situation of a corporate entity ide•itify.
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ing itself on copies of a work as the author. Because such corporate
entity is not a "natural person" within the accepted meaning of such
term, many works, particularly works made for hire, might well be
deemed to be anonymous works, when, in fact, they are not.

As previously stated, the within statement does not embody all
of the points in the proposed Bill with which we agree or disagree.
We will attempt to submit a further statement of position at some
future date.

Respectfully submitted,
RICHomR B. JABOw,

CounaeZ for Writera Guild of Ameria.
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DAMAGES AND PROFITS. See Remedies for Infringement.
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Compilation ............ .--- 216
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EDUOATIONAL BROAsW o .......... ------------ 68, 64,105-126, 288, 81, 882, 841
EMu'wm rex Hm:
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Definition of "work made for. hire" ------ 144-148,150, 218, 289, 287, 801, 844

EPHMEURAL RZOORUINGS ------------------------------------------- 67,t77
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PERORMIN RxIHTS (See also Motion pictures; Sou4recorýlngs):
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Definltlon of Npublicly" .............. 6284,285.,32,815,824, 3,4
Exemptions for educational, religious, or charitable purposes.- -----.".... "
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Right to perform ..-------- --------------------------------- 263
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UmmsUBSHE Wosxs (See alto State laws, Effect on):
Of foreign authors; protection...... ... -.. 40-42
Of United States Government...... . . ......... 48,49.0,
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